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INTRODUCTION 

Jurisdiction in this case turns on the nature of the claims Plaintiff-Appellant 

Laurie A. Bebo presented to the district court. She does not seek review of an order or 

rule of the Securities and Exchange Commission ("SEC" or "Commission"). Nor does she 

seek review of a federal statute she has been charged with violating, which would go to 

the merits of the allegations pending against her in the agency proceedings. Rather, 

Ms. Bebo seeks review, for constitutional defects, of the federal statute promulgated by 

Congress from which the SEC draws its authority to institute enforcement actions in the 

first place. Put another way, she challenges the very existence of the SEC's 

administrative proceedings. 

This crucial point is determinative of jurisdiction in this case, and it is a point the 

SEC overlooks in attempting to analogize Ms. Bebo's claims to claims of other agency 

respondents who have attempted to gain access to district courts to litigate the merits of 

an agency's allegations or orders. But the Supreme Court has repeatedly explained that 

an administrative review provision that, like 15 U.S.C. § 78y, governs the review of 

single agency actions does not apply to claims that challenge the agency's overall 

authority, divorced from the merits of an individual enforcement action. 

Further, the Supreme Court conclusively held in Free Enterprise that nothing in 

the Exchange Act limits the jurisdiction other statutes confer on district courts. 

Ms. Bebo's constitutional challenges to the legislation authorizing SEC administrative 

enforcement proceedings and the multiple levels of tenure protection enjoyed by the 
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SEC ALJs who preside over those proceedings fall within the district court's federal 

question jurisdiction; her claims can and should be litigated there. 

ARGUMENT 

I. The SEC's Argument That the Review Procedure Under the Exchange Act is 
the Exclusive Mechanism For All Claims Has Been Rejected by the Supreme 
Court in Free Enterprise. 

As set forth in Ms. Bebo's opening brief, a statutory review scheme such as that 

contained in 15 U.S.C. § 78y removes from district court jurisdiction only when that 

scheme (1) displays a fairly discernable intent to limit jurisdiction, and (2) the claims at 

issue are of the type Congress intended to be reviewed within the statutory structure. 

(Appellant's Br. at 8–11.) Recognizing the inherent weakness of its assertion that 

Ms. Bebo's broad constitutional attack on the SEC's enforcement authority is among the 

types of claims Congress contemplated in § 78y, the SEC first attempts to demonstrate 

that the Exchange Act review provision in § 78y is the exclusive means of raising 

Ms. Bebo's claims. In doing so, it stakes out a position in its response brief that has 

already been rejected by the Supreme Court in Free Enterprise Fund v. Public Company 

Accounting Oversight Board, 561 U.S. 477 (2010). 

Side-stepping the critical inquiry with respect to the type of claims Congress did 

or did not intend to be funneled through the agency review process, the SEC spends 

pages of its response brief arguing that § 78y is exclusive, analogizing it to review 

provisions in other statutes that it asserts have been held exclusive. (Appellee's Br. 15–

19.) After discussing the scheme under a Department of Labor mine safety act (referred 

to as the "Mine Act") at issue in Thunder Basin Coal Company v. Reich, 510 U.S. 200 (1994), 
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the SEC concludes that the review scheme under the Exchange Act is "virtually 

identical" to that in Thunder Basin, and should thus be considered the exclusive means of 

bringing broad constitutional challenges to the existence of the SEC administrative 

proceedings. (Appellee's Br. at 18.) 

However, the SEC's argument ignores binding Supreme Court precedent in Free 

Enterprise, where the Court held that § 78y is not the exclusive review scheme for claims 

for which other statutes, like 28 U.S.C. § 1331, confer jurisdiction on the district courts. 

Free Enterprise, 561 U.S. at 489. The Court there rejected the exact argument with respect 

to § 78y that the SEC attempts to make here. The Court wrote: "The Government reads 

§ 78y as an exclusive route to review. But the text does not expressly limit the 

jurisdiction that other statutes confer on district courts. See, e.g., 28 U.S.C. §§ 1331, 2201. 

Nor does it do so implicitly."1 Id. (emphasis added). 

                                                   
1 Although Free Enterprise should be dispositive of this issue, the legislative history of this aspect 
of the Exchange Act also demonstrates that Congress intended the review provisions of the 
Exchange Act in § 78y to supplement district court jurisdiction under already-existing statutes, 
not preclude it. For example, when Congress amended the securities laws with the Securities 
Act Amendments of 1975, 179 Pub. Laws 94-29, it added provisions for the review of rules 
promulgated by the SEC. In doing so, committee reports acknowledged that "a self-regulatory 
organization's rule, after approval by the SEC, is reviewable in a court of appeals under the 
standard of the Exchange Act …" and "[t]he same self-regulatory rule, however, could also be 
challenged in a federal district court under the antitrust laws." H.R. Rep. No. 94-299, 121 Cong. 
Rec. H4258, H4285 (daily ed. May 19, 1975) (Conf. Rep.). In addition, the same chapter of the 
Exchange Act containing § 78y also contains a "savings clause" in 15 U.S.C. § 78bb(a)(2) ("[T]he 
rights and remedies provided in this chapter shall be in addition to any and all other rights and 
remedies that may exist at law or in equity."). The Supreme Court has held, with respect to 
other statutes containing administrative review schemes, that inclusion of a savings clause 
reflects Congressional intent that the administrative review provisions would not be exclusive. 
Abbott Labs. v. Gardner, 387 U.S. 136, 144 (1977); Thunder Basin, 510 U.S. at 212 (noting absence of 
a savings clause in the Mine Act in deciding review provisions were exclusive). 
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 The SEC relegates any discussion of the Free Enterprise decision—the only 

Supreme Court decision dealing specifically with § 78y—to a single paragraph at the 

end of its brief. Free Enterprise has already disposed of the argument that § 78y is the 

exclusive review scheme for all constitutional challenges to its administrative 

proceedings. The SEC's position should be rejected. 

II. Ms. Bebo's Challenges to the SEC's Enabling Legislation and to the 
Constitutionality of its Administrative Law Judges are Not the Type of Claims 
Congress Intended to be Reviewed in Agency Proceedings. 

Because it is clear that Congress did not intend for the administrative review 

scheme under the Exchange Act to be the exclusive manner in which all claims related 

to the Exchange Act must be addressed, the key issue is whether the type of 

constitutional claims Ms. Bebo raised in her Complaint are of the type Congress 

intended to funnel through the agency for initial review. 

With respect to this issue, there are two distinct lines of precedent as to whether 

a person may assert constitutional challenges in a collateral proceeding in district court. 

On the one hand, the courts in McNary, Free Enterprise, and their progeny have held that 

broad constitutional challenges to the existence of an agency process or proceeding are 

properly asserted in district court. On the other hand, the courts in Thunder Basin, Elgin, 

and their progeny have held that challenges to the particular statute or regulation being 

enforced by an administrative agency—even if the challenge to that particular statute or 

regulation is of constitutional dimension—must be brought within the agency review 

process. 
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As set forth in her opening brief, the nature of Ms. Bebo's claims is such that they 

fall within the McNary and Free Enterprise line of cases. (Appellant's Br. at 11–25.) Ms. 

Bebo challenges on constitutional grounds the very existence of the administrative 

process created by Dodd-Frank. She challenges the enabling legislation passed by 

Congress that empowers the SEC to initiate administrative proceedings against any 

unregulated individuals or entities. She challenges the legislation that grants arbitrary 

and unbridled discretion to the SEC to seek the same remedies for the same conduct in 

either district court, where a defendant has a right to a jury trial, right to discovery, and 

protections afforded by the Federal Rules of Evidence and Civil Procedure, or in its 

home court where a respondent will not receive a jury trial or benefit from the other 

procedural protections. She also challenges the authority of the Administrative Law 

Judges who preside over every enforcement action the SEC chooses to prosecute 

administratively.  

In other words, Ms. Bebo challenges the authority of the SEC in all its 

enforcement actions, not just hers. She challenges the constitutional existence of the 

administrative process itself. Her facial challenge is directed not at any law she has been 

accused of violating, but of the law that enables SEC prosecutors to initiate enforcement 

proceedings in the first place.2 

                                                   
2 Ms. Bebo does not argue that all facial constitutional challenges to federal laws necessarily fall 
outside the scope of the Exchange Act's review scheme. Facial constitutional challenges that go 
to the merits of a determination to be made by an agency, for example, have been held to fall 
within a statutory administrative review provision. See Elgin v. Dep't of Treasury, 132 S. Ct. 2126, 
2134 (2012) (review provision of the Civil Service Reform Act applied to an employee who 
challenged the merits of his removal on the ground that the statute requiring it was 
unconstitutional no less than it applied to an employee who challenged his removal on any 
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In its response, the SEC has not pointed (because it cannot) to any statutory 

language, legislative history, policy reason, or indeed any evidence whatsoever that 

Congress intended to remove from federal district courts jurisdiction to hear claims like 

Ms. Bebo's—constitutional challenges to the "manner in which [an agency's] entire 

program is being implemented"—and instead vest initial review with the agency itself. 

McNary v. Haitian Refugee Ctr., Inc., 498 U.S. 479, 488 (1991). The Thunder Basin and Elgin 

line of cases simply do not apply to the type of claims brought by Ms. Bebo, and the 

SEC's attempts to distinguish the line of cases flowing from McNary and Free Enterprise 

is futile. 

A. The Thunder Basin and Elgin line of cases do not apply to Ms. Bebo's 
broad constitutional challenges to congressional enabling legislation. 

Ms. Bebo's claims differ from those presented in Thunder Basin and Elgin in a 

dispositive way: she does not contest the merits of the allegations pending against her. 

The plaintiff in Thunder Basin was a mine operator subject to the Mine Act. The 

mine operator's employees were not part of a union, but they appointed two 

representatives of a national union to serve as their representatives under the Act. 510 

U.S. at 204–05. This would permit them to accompany agency officials on health and 

safety inspections. Id. at 203–04. The mine operator believed that the Mine Act, to the 

extent it permitted this, conflicted with the National Labor Relations Act ("NLRA"), and 

it refused to recognize the appointment. Id. at 204–05. The Mine Safety and Health 

                                                                                                                                                                    

other ground). The petitioners in Elgin made constitutional challenges to the very statutes upon 
which their terminations were based; in contrast, Ms. Bebo's facial constitutional challenges do 
not at all affect the merits of the SEC's allegations that she violated the Exchange Act. 



 7 

Administration ("MSHA") sent the mine operator a letter, instructing it to recognize the 

appointment or face a potential citation and penalties. Id.  

Instead of waiting for the agency to issue a citation and then challenging that 

citation through the administrative process under the Mine Act, the mine operator 

brought an action in district court alleging that requiring the operator to recognize the 

appointment of the union officials violated its rights under the NLRA. The mine 

operator also alleged that the requirement that it challenge the MSHA's interpretation 

of the Mine Act through the statutory review process would violate due process 

because "the company would be forced to choose between violating the Act and 

incurring possibly escalating daily penalties" or complying with the Act and suffering 

irreparable harm. Id. at 205. 

Consequently, at its core, the challenge in Thunder Basin was with respect to the 

agency's interpretation of the very statute that it was charged with enforcing, and not a 

dispute with respect to the constitutional validity of the administrative process itself. 

Indeed, the mine operator "expressly disavow[ed] any abstract challenge to the Mine 

Act's statutory review scheme, but limit[ed] its due process claim to the present 

situation where the Act allegedly require[ed] petitioner to relinquish an independent 

statutory right." Id. at 218 n.22. The Court considered the nature of Thunder Basin's 

claims and found that because they required interpretation of the parties' rights and 

duties under the Mine Act, they were of the type Congress intended to be reviewed 

initially by the agency with expertise in that area. Id. at 214. 
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In other words, the nature of Thunder Basin's claims determined whether they 

fell within the review structure of the Mine Act. As courts in subsequent cases 

regarding Mine Act disputes have recognized, "[n]ot all claims relating to the Mine Act 

… necessarily fall within the Act's administrative review scheme." Elk Run Coal Co. v. 

U.S. Dep't of Labor, 804 F.Supp.2d 8, 17 (D.D.C. 2011). In Elk Run, for example, the 

plaintiffs asked the court "not to resolve individual plan disputes, but to answer broad 

constitutional questions about whether the Commission's review process itself affords 

them the process they are due under the Fifth Amendment." Id. at 19. Applying the 

reasoning from Thunder Basin, the court found that "[n]othing in the language of [the 

Act's review provisions] precludes broad constitutional due process challenges to the 

facial validity of the Mine Act's procedures for adjudicating ventilation-plan disputes, 

or to MSHA's policies and practices for administering these procedures, divorced from 

any individual ventilation-plan dispute." Id. at 21. Because the plaintiffs' "pattern-and-

practice due process claims" presented "broad, systemic constitutional challenges to the 

Mine Act and MSHA's administration of it" and did not seek redress for any individual 

ventilation-plan dispute, the plaintiffs were not precluded from bringing their action in 

district court. Id. at 22. 

The same is true of Ms. Bebo's challenges to the SEC's enabling legislation and 

administrative law judges. She challenges the authority of the SEC in all instances, not 

just as applied in her case. Successful resolution of her constitutional claims would 

require the SEC to bring its enforcement action in district court, as it was required to do 

before Dodd-Frank (and should still be required to do), instead of in administrative 
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proceedings. Importantly, a decision in Ms. Bebo's favor from the district court on her 

constitutional claims will not affect at all the merits of the SEC's charges that she has 

violated federal securities laws. 

Like the mine operator in Thunder Basin, the plaintiffs' challenges in Elgin and the 

other cases cited by the SEC in its response were focused on the merits of particular 

agency action or the constitutional validity of the substantive law the agency was 

tasked with enforcing. In Elgin, federal employees alleged that a federal agency had 

"constructively discharged" them because they failed to register for military service, as 

required under the law. 132 S. Ct. at 2131. They alleged a discharge on this basis was 

unconstitutional because the law only required males to register for military service. As 

part of the district court case, the Elgin plaintiffs sought "reinstatement to their former 

positions, backpay, benefits"—the same remedies regularly sought through 

administrative challenges to adverse employment actions. Id. at 2131, 2139–40. 

In finding that the district court did not have subject matter jurisdiction, the 

Court highlighted this point: "As evidenced by their district court complaint, 

petitioners' constitutional claims are the vehicle by which they seek to reverse the 

removal decisions, to return to federal employment, and to receive the compensation 

they would have earned but for the adverse employment action." Id. at 2139–40.  

Courts in the other cases cited by the SEC similarly focused on the fact that the 

remedy sought in district court was essentially a reversal on the merits of specific 

agency action. In Altman, the Second Circuit noted that the petitioner was seeking an 

order "compelling the SEC to vacate its decision sanctioning him with a lifetime ban 
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from practicing before the Commission." Altman v. S.E.C., 687 F.3d 44, 45 (2d Cir. 2012). 

Similar to Elgin, Altman challenged the constitutionality of the SEC-promulgated rule 

the Commission found he violated. In a brief, per curiam opinion, the Second Circuit 

affirmed the district court's finding of no subject matter jurisdiction, without any 

detailed explanation of its reasoning, instead relying on the "well-reasoned opinion" of 

the district court. Id. at 46. 

Notably, the district court in Altman distinguished the type of claim presented 

there, which challenged the merits of the specific action against pending against the 

plaintiff, with the type of constitutional challenge asserted in Free Enterprise. Altman v. 

S.E.C., 768 F.Supp.2d 554, 560–61 (S.D.N.Y. 2011). The district court reasoned that, 

unlike Altman's challenge to the very SEC rules that it promulgated, Free Enterprise 

found subject matter jurisdiction because "the [plaintiff's] challenge there did not ask 

the district court to review 'a final Commission order or rule,' the realm of Section 78y; 

it asked the court to review the constitutionality of Congressional action." Id. at 561. 

And in Gaunce v. deVincentis, the petitioner claimed due process violations by 

two particular Federal Aviation Administration employees (a staff attorney and an 

aviation safety inspector) in the revocation of her Airman's Certificate. 708 F.2d 1290 

(7th Cir. 1983); see also Gaunce v. DeVincentis, No. 80 C 6417, 1997 WL 428536, at *1 (N.D. 

Ill. July 24, 1997) (decision on remand from the Seventh Circuit). The claims Guance 

raised were "necessarily intertwined with the factual setting" of the administrative 

process. Gaunce, 708 F.2d at 1293 n.3. 
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Conversely, Ms. Bebo's Complaint does not contest the merits of the enforcement 

action against her and does not challenge agency procedures as applied to her; she 

seeks only to have the merits of the SEC's allegations considered in a fair forum.  

B. Ms. Bebo's broad constitutional challenges fall squarely within the 
McNary and Free Enterprise line of cases. 

Since McNary, the Supreme Court has repeatedly explained that a statutory 

provision governing the review of single agency actions does not apply to claims that, 

like Ms. Bebo's, challenge "a practice or procedure employed in making [numerous] 

decisions." Reno v. Catholic Social Services, Inc., 509 U.S. 43, 56 (1993) (internal citations 

omitted); see also Free Enterprise, 561 U.S. at 490 (2010) ("Petitioners' general challenge to 

the Board is 'collateral' to any Commission orders or rules from which review might be 

sought.") (citing McNary, 498 U.S. at 491–92). Even in the primary case on which the 

SEC relies, Thunder Basin, the Supreme Court reaffirmed its previous holdings that 

broad constitutional challenges to an agency as a whole are reviewable in federal 

district court. 510 U.S. at 213. 

Lower courts have consistently applied the principles set forth in these Supreme 

Court cases to permit district court challenges, even with respect to ongoing agency 

actions. These challenges, like Ms. Bebo's constitutional challenges to the SEC's enabling 

legislation, are entirely collateral to the determinations to be made by the agency 

regarding alleged violations of federal laws. See Live365, Inc. v. Copyright Royalty Bd., 698 

F. Supp. 2d 25, 33 (D.D.C. 2010) (subject matter jurisdiction is proper in the district court 

to consider injunction of ongoing litigation in front of the Copyright Royalty Board 
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because "[t]he plaintiff's Appointments Clause challenge is not a challenge of that 

nature [to the board's determinations on the merits], but rather an attack on the 2004 

amendment of the Copyright Act…" and the request for an injunction was "derived 

from their constitutional facial challenge to the appointment of the CR Board judges, 

which is wholly independent of any action actually taken or expected to be taken in the 

future by the CR Board judges"); see also Gen. Elec. Co. v. E.P.A., 360 F.3d 188, 191 (D.C. 

Cir. 2004) (finding district court jurisdiction proper, despite the fact that agency 

proceedings against the plaintiff were ongoing, because "GE's due process challenge to 

CERCLA's administrative orders regime is not a challenge to the way in which EPA is 

administering the statute in any particular removal or remedial action or order, but 

rather it is a challenge to the CERCLA statute itself"). 

In its response, the SEC fails to address or even attempt to distinguish these 

cases, and many of the other cases cited in Ms. Bebo's opening brief. Indeed, the SEC 

does not attempt to distinguish the reasoning set forth in the recent decision from a 

New York district court finding, on virtually identical facts, that subject matter 

jurisdiction was proper. Duka v. S.E.C., No. 15 Civ. 357, 2015 WL 1943245 (S.D.N.Y. Apr. 

15, 2015) (challenging constitutionality of SEC ALJs under Article II). The Duka court, 

consistent with Supreme Court precedent, examined several factors courts use to 

determine whether a plaintiff's claim is of the type Congress intended to be funneled 

through agency review and found that all factors—whether there is meaningful judicial 

review without jurisdiction; whether the claims are collateral to agency proceedings; 
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and whether the claims are outside agency expertise—supported a finding of federal 

court jurisdiction. Although not binding on this Court, that reasoning is persuasive.3 

On the question of whether Duka could have her claim meaningfully reviewed in 

a Court of Appeals following agency proceedings if she were denied jurisdiction in 

district court, the Duka court reasoned that her claims for declaratory and injunctive 

relief would be moot by the time she reached an Article III court. Duka was not 

"challenging the outcome of her Administrative Proceeding or any order(s) issued by 

the SEC. Rather, [she sought] … to prevent the Administrative Proceeding from 

occurring in the first place. Id. at *5. If forced to await the completion of her 

administrative proceeding before seeking any judicial intervention, "[s]imply put, there 

would be no proceeding to enjoin." Id. The same is true of Ms. Bebo's claims for 

declaratory and injunctive relief from an unconstitutional administrative regime: if she 

is forced to endure the very process she contends is unconstitutional before presenting 

her claims to a court competent to hear them, that court will not be able to provide the 

relief she seeks. What is more, the administrative process does not provide a procedural 

mechanism for her to raise (and preserve) her claims so that they could even be 

considered, let alone remedied, by a court of appeals on review of a final order. See In re 

Hausmann-Alain Banet, Release No. 556, 2014 WL 345338, at *4 (ALJ Jan. 30, 2014) (SEC 

                                                   
3 To the extent the Duka court implied that all three factors must weigh in favor of jurisdiction, 
that implication is not consistent with the Court's precedent. See Thunder Basin, 510 U.S. at 212–
13 (describing the factors not as necessary predicates to jurisdiction but as examples of 
circumstances in which jurisdiction was found to be proper). 



 14 

Rules of Practice do not permit counterclaims); see also 15 U.S.C. § 78y(c)(1) (the courts 

of appeals are empowered only to consider issues raised in the agency proceedings). 

 Next, on the question of whether Duka's claim was "collateral" to the issues being 

adjudicated in the agency proceeding, the court found that it was collateral because 

Duka challenged the constitutionality of SEC administrative proceedings in all 

instances; she did not attack any order that may be issued in her own administrative 

proceeding. Id. at *6. The Duka court rightfully noted the difference between challenges 

to the merits of an individual SEC enforcement action, jurisdiction for which is proper 

within the agency under § 78y, and broad facial and systematic challenges to the 

proceedings themselves, jurisdiction for which is proper in the district courts. Id. at 

2 n.1. Again, the same is true of Ms. Bebo's claims: She does not challenge the merits of 

the allegations pending against her, and her claims are therefore not subject to § 78y. 

See Gupta v. S.E.C., 796 F.Supp.2d 503, 513 (jurisdiction proper where plaintiff "would 

state a claim even if [he] were entirely guilty of the charges made against him" in 

agency proceedings). 

 Finally, the Duka court considered whether the plaintiff's claim was one for 

which the agency had expertise and appropriately concluded it was not. "Clear 

Supreme Court precedent" instructs that adjudication of the constitutionality of 

congressional enactments is generally beyond the jurisdiction of administrative 

agencies, and where constitutional claims do not require technical considerations of 

agency policy, they are properly brought in district court. Id. at *7. Indeed, the 

Commission has "repeatedly held" that it cannot even consider challenges like 
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Ms. Bebo's to enabling legislation because the Commission lacks the authority "to 

invalidate the very statutes that Congress has directed [it] to enforce. … The 

Commission thus operates on the assumption that its governing statutes are 

constitutional unless and until the courts declare otherwise." In re Charles L. Hill, Jr., 

Release No. 2675 (ALJ May 14, 2015) (internal citations and formatting omitted) available 

at https://www.sec.gov/alj/aljorders/2015/ap-2675.pdf. 

The Duka court, as instructed by the Supreme Court in cases like McNary and 

Free Enterprise, recognized that constitutional attacks on the overall structure and 

authority of an agency are not the type Congress intended to be funneled through the 

agency for initial review. Because Ms. Bebo's claims are not of the type Congress 

intended to fall within the Exchange Act's review provisions, her claims were 

appropriately brought in district court. 

C. Jurisdiction in the district court does not turn on whether or when an 
administrative enforcement action is initiated. 

The district court erred in its attempt to distinguish Free Enterprise on the basis 

that Ms. Bebo, unlike the plaintiff in Free Enterprise, is currently facing an agency 

proceeding in which she will have "meaningful review" after she progresses through 

the unconstitutional process. (See App. 5-6.) The SEC similarly relies on this distinction 

in an attempt to distinguish Free Enterprise. (Appellee's Br. at 30–31.) But the 

determining factor for the Court in Free Enterprise was the type of constitutional 

challenge presented (i.e., to the entire administrative process), and by ignoring this 

dispositive factor and focusing instead on the happenstance of the procedural posture 
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of the case, the district court's and SEC's interpretation results in subject matter 

jurisdiction in this case, and similar cases, turning solely upon when the SEC issued an 

Order Instituting Proceedings ("OIP"). This is not what the Supreme Court intended, 

and the district court should be reversed. 

The error in the district court's reasoning can be seen by comparing the 

procedural status of the agency action at the time the plaintiffs filed their district court 

cases in Free Enterprise (and McNary) and Thunder Basin. As noted above, in Thunder 

Basin the mine operator had not yet been issued a citation and there was no 

administrative action pending when it filed its complaint. This is no different than the 

accounting firm in Free Enterprise—the firm had been subject to an ongoing formal 

investigation by the PCAOB, which had issued a report critical of its auditing 

procedures, but no administrative proceeding had been commenced. 561 U.S. at 487.4 

Thus, the stage of the agency proceedings in both Thunder Basin and Free 

Enterprise was identical. Yet in Thunder Basin, the Supreme Court held that jurisdiction 

was not proper in the district court and that the petitioner was required to invoke an 

administrative process in order to raise its claims. 510 U.S. at 205. As the SEC points out, 

the Thunder Basin plaintiff was "required to defy an agency order to obtain review of 

[its] constitutional claims." (Appellee's Br. 26.) But in Free Enterprise and McNary, where 

there were also no agency proceedings pending at the time the plaintiffs filed their 

                                                   
4 The accounting firm's district court complaint clearly anticipated an enforcement proceeding, 
and sought "declaratory and injunctive relief prohibiting the Board from carrying out its duties, 
including taking 'any further action' against [the accounting firm]." Free Enterprise Fund v. Public 
Co. Accounting Oversight Bd., 537 F.3d 667, 670 (D.C. Cir. 2008). 
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district court actions, the Court held that jurisdiction was proper in the district court 

and the petitioners were not required to invoke an administrative process in order to 

raise their claims. 

Consequently, it is clear that the procedural status of the agency action (or 

inaction) in Free Enterprise, McNary, and Thunder Basin did not drive the Court's 

different outcomes. Rather, jurisdiction turned on the type of claim presented and 

remedy sought. The reasoning of the district court and the SEC causes subject matter 

jurisdiction in this case to turn solely upon the happenstance of whether and when the 

SEC filed the OIP. Under this erroneous interpretation of Free Enterprise and Thunder 

Basin, the district court would have possessed subject matter jurisdiction over 

Ms. Bebo's claims if she had filed them on December 2, 2014 (the day before an 

administrative enforcement action was commenced against her), but it lost subject 

matter jurisdiction the next day when the SEC issued its order instituting formal 

administrative proceedings. There is no basis to conclude that the Supreme Court in 

Free Enterprise or Congress intended for subject matter jurisdiction to turn on such an 

arbitrary consideration.  

Instead, the Free Enterprise Court's reasoning turned on the nature of the 

petitioner's claim—a constitutional challenge to the very existence of the administrative 

apparatus by which it was being investigated for wrongdoing. Ms. Bebo's claims are 

analogous; she claims that all administrative enforcement proceedings the SEC 

institutes pursuant to its enforcement authority under Section 929P of Dodd-Frank are 
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constitutionally defective ab initio because the Act of Congress enabling them is 

unconstitutional. 

That the SEC has already formally instituted an enforcement action against 

Ms. Bebo does not cause subject matter jurisdiction over a constitutional challenge to 

the existence of the entire administrative proceeding apparatus suddenly to vanish. 

Denying Ms. Bebo jurisdiction in the district court would mean that Ms. Bebo must 

participate in agency proceedings on the merits of the allegations pending against her 

(and lose) before she can test the validity of the law enabling those proceedings. See 15 

U.S.C. § 78y(a)(1) (only a respondent "aggrieved" by a Commission order can appeal to 

the Courts of Appeals). In other words, Ms. Bebo must first be found to have violated 

federal securities laws, presumably incurring a sanction or penalty, before she can have 

her (wholly collateral) constitutional claims heard by a court competent to consider 

them.5 But Supreme Court precedent makes clear that such a path to review is not 

proper; a plaintiff is not required to await conclusion of agency proceedings and incur a 

penalty before she can test the constitutional validity of those proceedings. Free 

Enterprise, 561 U.S. at 490. 

CONCLUSION 

The Seventh Circuit has reasoned that "Courts are properly reluctant to look into 

complex, fact bound, discretionary determinations of an agency's decisionmaking 

process. But they must be equally reluctant to license free-wheeling agencies to mete 

                                                   
5 An administrative agency is generally considered powerless to adjudicate the constitutionality 
of its governing statute. Squillacote ex. rel. N.L.R.B. v. Int'l Bhd. of Teamsters, Local 344, 561 F.2d 31, 
38 (7th Cir. 1977) (citing Weinberger v. Salfi, 422 U.S. 749, 764, 765 (1975). 
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out their own brand of justice." Marozsan v. United States, 852 F.2d 1469, 1477 (7th Cir. 

1988) (internal quotations omitted). Federal courts "are empowered and obligated" to 

review substantial claims of unconstitutional agency regimes and procedures. Id.  

For the reasons discussed here and in her opening brief, Ms. Bebo respectfully 

requests that this Court reverse the district court's dismissal for lack of subject matter 

jurisdiction and reinstate Ms. Bebo's Complaint for adjudication in that court. 

Dated this 26th day of May, 2015. 

Respectfully submitted, 
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