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QI,IESTION PRESENTED

Does the administrative review scheme of the
Securities Exchange Act of 1934 ("Exchange Act"),
15 U.S.C. $ 78V(aX1), deprive the district court of
subject matter jr:risdiction where a litigant, who is
already a respondent in an administrative enforcement proceeding before the Securities and Exchange
Commission ('SEC), asserts in district court a constitutional challenge to congressional legislation
enabling that administrative enforcement proceeding,
and a challenge to the constitutional validity of the
SEC's Administrative Law Judges?
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PETITION F'ORAWRIT OF CERTIORARI
Laurie A. Bebo respectfuIly petitions for a writ of
certiorari to the United States Court ofAppeals for the
Seventh Circuit.

OPIMONS BELOW

rtl

The opinion of the United States Court of Appeals
for the Seventh Circuit (App. 1a) is published at 799
F.3d 765. The decision of the United States District
Court for the Eastern District of Wisconsin (App. 21a)
is reported at 2015 WL 905349.

å

¡IURISDICTIONAL STATEMENTT

T

This Court has jurisdiction pursuant to 28 U.S.C.
The opinion of the Seventh Circuit was
entered on August 24, 2015. The Seventh Circuit's
denial of Bebo's timely petition for rehearing en banc
was entered on November 5,2015.
RELEVANT STATI,ITORY PROVISIONS
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g 1254(1).

Bebo contends Title 28, Section 1331 of the United
States Code controls here. It confers upon federal
district courts "original jurisdiction of all civil actions
arising under the Constitution, Iaws, or treaties ofthe
United States." 28 U.S.C. S L331.

The Seventh Circuit held the Securities Exchange
Act of 1934, Section 25(a), codified at 15 U.S.C. $ 78y,
controls. (App. 31a.) It provides for review in federal
courts of appeals of final orders from the SEC. In
relevant part, it reads:
(a) Final Commission orders; persons aggrieved;
petition; record; frndings; afftrmance, modi-

fication, enforcement, or setting aside of
orders; remand to adduce additional evidence

ff;::

:¡:
2

(1) A person aggrieved by a final order of
the Commission entered pursuant to this
chapter may obtain review of the order in
the United States Court of Appeals for the
circuit in which he resides or has his
principal place of business, or for the
District of Columbia Circuit, by filing in
such court, within sixty days after the entry
of the order, a w¡itten petition requesting
that the order be modified or set aside in
whole or in part.
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(3) On the ñIing of the petition, the court
has jurisdiction, which becomes exclusive
on the filing of the record, to affirm or

ä

modify and enforce or to set aside the order
in whole or in part.

$ì

STATEMENT OF THE CASE

This case presents a pressing jurisdictional issue
regarding the appropriate bralch of government, the
judiciary or the executive, that should first decide
the merits of constitutional challenges to the act of
Congress enabling the executive branch's power and
to the authority ofits presiding ofEcers.
Because this case presents a pr:rely legal question,
the relevant facts are straightforward and few.

A. Underlying Constitutional Claims.
The question presented by this case, whether the
district court can exercise jurisdiction over an action
brought by a plaintiff who is also a respondent in an
SEC adninistrative proceeding, depends on the
nature of the claims brought to the ùistrict cou¡t.
(App. 6a ("This inquiry is claim-specific.").) So while

o

ill:,1:

'g:

*'
$r

&
,g
.'r:
$t:

å.
,tl
'si

Ti
þ.

.Ê;

år

&
ll.
g,

F'.

ð:

F

åi
F

I
r
i
.l

the question presented here is strictly jurisdictional,
the basic facts surrounding the claims that Bebo
presented to the district cou¡t are described below.
Congress has expanded the SEC's enforcement
authority considerably over t:ime. Until it passed the
Dodd-Frank Wall Street Reform and Consumer
Protection Act of2010, Pub. L. No. 1'Ll-2O3, L24 Stat.
L376 (2010) ("Dodd-Frank"), though, Congress maintained an enforcement framework that allowed
the SEC to seek civil penalties against unregulated
persons like Bebo only in federal district court, and not
in the agency's own administrative proceedings. (See
App.4a.)
Section 929P(a) ofDodd-Frank changed that, allowing
the SEC to seek functionally identical remedies in the
fomm of its choice: federal district court or its own
administrative proceedings. (Id.); see ølso H.R. Rep.

No. 111-687, at 78 (2010) (the legislative history

explains that this section "maklesl the SEC's authority
administrative penalty proceedings coextensive
with its authority to seek penalties in Federal court.").

in

Thus, any citizen, even those who do not work in
the securities industry, may be hailed to an SEC
administrative enforcement proceeding and have lifealtering fines imposed on them.
As the Seventh Circuit pointed out, the SEC's choice
of forum has procedural consequences. (App. 4a.) In
an administrative enforcement proceeding, unlike in
district court, the Federal Rules of Evidence and Civil
Procedure do not apply and the respondent has no
right to a jury tnal. (1d..)
Bebo alleged that Section 929P(a) of Dodd-Frank is
facially unconstitutional under the Fifth Amendment
because it provides the SEC unguided authority to

,...êll
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arbitrarily choose which respondents will and which
will not receive their Seventh Amendment right to a
jury trial and the other procedural protections in

&!.

fecleral district court, in violation of equal protection
and due process guarantees. (App. 5a.) She also
alleged that the SEC's administrative proceedings are

unconstitutional under United States Constitution,
Article II because the Administrative Law Judges
("Af-Js") who preside over those proceedings are
protected from removal by multiple layers offor-cause
protection.

(1d. )

B. Procedu¡al Background.
In December 2014, the SEC initiated an administrative cease-and-desist proceeding against Bebo. (App.
3a.) The SEC alleged that Bebo, who is the former
chief executive offïcer of a public company, but not
a registered securities professional, violated certain
federal securities laws. (Id.) An SEC AIJ was
desigrrated to conduct the proceeding. (Id'. citín.g, L7
c.F.R. $ 201.110.)
Less than a month later, Bebo fiIed a complaint in
the United States District Court for the Eastern
District of Wisconsin seeking a declaration that the
SEC's enabling legislation, pursuant to which it had
initiated the administrative proceeding against her,
was facially unconstitutional under the Fifth Amendment guarantees of equal protection and due process,
and that the SEC's ALJs are insulated from
presidential control in violation of United States
Constitution, Article II. (App. 4a-5a.) She invoked the
district court's federal question jurisdiction under 28
U.S.C. $ 1331. (App. 2a.) Along with her complaint,
Bebo also frled a motion to preliminarily enjoin the
administrative proceeding pending against her while

5

sr,

the district court considered the constitutionality of
that proceeding. (App. 2la-22a.)
The district cou¡t dismissed Bebo's action for lack of
subject matter jr:risdiction, holding that although
Bebo's constitutional claims were "compelling and
meritorious," the district court could not consider them
because the administrative review scheme set forth in
the Exchange Act Section 25(a), codified at 15 U.S.C.
g 78y, required that Bebo bring her claims in the pending administrative proceeding instead. (App. 23a.)
Bebo timely appealed to the United States Court of
Appeals for the Seventh Circuit, where she argued
that he¡ facial constitutional challenges âre not the
type of claims that Congress intended to be funneled
through the SEC's administrative process for review
in the first instance. The Seventh Circuit disagreed.
(App.2a.)

å

In the Seventh Circuit s view, it is "fairly discernible" from the Exchange Act's appellate review
provision, 15 U.S.C. $ 78y, that Congress intended
plaintiffs in Bebo's position to proceed exclusively in
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the administrative proceeding, followed by appellate
review in federal court. (1d.) Though the Seventh
Circuit acknowledged that Section 78y is not "an
exclusive route to review" for all tyles ofconstitutional
challenges involving the SEC, it held that Bebo's
claims are the type Congress intended to be heard by
the agency frrst. (.fd. ) In so holding, it examined three
factors that were identified by this Cor:rt in Thunder
Basin CoaI Compøny u. Reich, 510 U.S. 200 (1994),
ard Free Enterprise Fund u. Public Cornpany
Accounting Ouersight Boørd, 561 U.S. 477 (2010), to
determine whether courts should presume that
Congress intended to strip district courts of otherw'ise
proper jurisdiction under $ 1331. (App. 7a.)

6
Though the first üwo ofthose three factors could, in
the Seventh Circuit's view, reasonably weigh in favor
of district court jurisdiction (Bebo's claims can be
characterized as "wholly collateral" to the statute's

review provisions and "outside the scope of the
agency's expertise"), the third factor-whether preclusion of district court jurisdiction would foreclose
meaningfuI judicial review-did not. (/d. )
The Seventh Circuit reasoned that if Bebo is
"aggrieved" by the SEC's final order (in other words,
found to have violated federal securities laws) she wiII
be able to raise her constitutional claims in her home
Circuit or in the D.C. Circuit, thereby attaining juilicial
review. (.Id. ) Her case is unlike Free Enterprise, t}re
Seventh Circuit stated, because she is already a
respondent in a pending administrative proceeding.
(App. 3a.) TÌr,:e Free Enterprise Court found that
Sectíon 7 8y did not prechtde district court jurisdiction
for Article II claims brought by an accounting firm
that was being investigated by the Public Company
Accounting Oversight Boa¡d ('?CAOB"), but that was
not yet subject to an enforcement proceeding. tr'ree

þ
F,.

&
',Ël

petition for rehearing en banc. (Ãpp.29a.)
In the meantime, beginning in April 2015, the
administrative proceeding against Bebo progressed
through a four-week hearing, where the SEC's allegations that Bebo violated securities laws were tried
without application of the Federal Rules of Evidence
and Civil Procedure and without a jury. The presiding
ALJ issued his initial decision frnding Bebo liable for
securities violations; he ordered her to pay a civil

penaþ of

$4,200,000 and permanently barred her
acting
as an officer or director of a public
from
company. In the Matter of Laurie Bebo & John Buono,
Cpo, Release No. 893, 2015 WL 5769700,
2015).

at*I (Oct.2,

å

Bebo has petitioned the SEC for review of the AJJ's
decision. See L7 .C.F.R. $ 201.410(a). If, after its de
nouo revíew, the SEC issues an order against Bebo
(affrrming the AI-.,J's decision), she can seek judicial
review of that order in the Seventh Circuit or in the
D.C. Circuit. (App. 3a-4a citing 15 U.S.C. $ 78y(a)(1).)
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REASONS FOR GR"ANTING THE PETITION
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Enterprise, S6l U.S. at 489.

Consequently, the Seventh Circuit affirmed the
district court's dismissal for lack of subject matter
jurisdiction. On November 5,2OI5, it rejected Bebo's
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I. The Question Presented Is One Of
National Importance.

The constitutional claims Bebo seeks to press in
district court are serious; she challenges the enabling
Iegislation that authorizes the SEC to bring enforcement actions in either district court or administrative
proceedings seeking the same remedies, thereby
choosing which citizens will receive their right to a
jury trial, discovery, and other constitutional and
procedural protections attendant to district court
litigation. She also challenges the constitutional
authority of the Al,Js who preside over every one of
those administrative proceedings. The consequences
for the SEC's enforcement authority, should Bebo's
claims be found meritorious, are enormous.
But the question of who decides in the first instance
the constitutionality of unprecedented authority granted
to an administrative agency-federal district courts or
the agency itself-is equally important. This Court's
role in defining the scope of the federal judiciart's
power to decide constitutional questions dates back to

l

i*ì:r:tl

8

the country's founding. Marbury u. Madíson, õ U.S.
L37, L77 (1803) ('It is emphatically the province and
duty of the judicial department to say what the law
is."). By holding that Section 78y deprives district
courts of jurisdiction over broad constitutional
challenges to the SEC's enabling legislation, the
Seventh Ci¡cuit necessarily found that Congress
intended to insulate this Congressional action fîom
constitutional scrutiny unless and until an SEC
respondent is found to have violated federal securities
laws and, along with her appeal ofthat order, she asks
a court of appeals to review the deficiencies in the law
granting the SEC its authority.l

irì:tr

l.:,i

::ll

Without this Courtls review of the Seventh Circuit's
decision, agency respondents' challenges to the
constitutional existence of SEC administrative
proceeilings will likely go unremedied because of the
hurdles respondents face to having their structural
constitutional challenges heard by a federal court at
all. For example, some litigants will be frnancially
precluded, as reaching the federal court of appeals
means (at least in the context of the SEC) first
enduring a costly adminístrative proceeding before an
AIJ and then the full Commission, ond being found
liable for securities violations (potentially attended by
ruinous financial penalties). 15 U.S.C. $ 78y(aX1) (a
person "aggrieved" by a final order of the Commission
can seek federal appellate review).

Other litigants, recogrrizing that the SEC has a
considerable advaltage when litigating securities
violations in its home court where the SEC is the
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A¡ administrative agency is generally considered powerless
adjudicate the constitutionality of its governing statute.

Weinberger v. Salfi, 422 U.S. 749,764-65 (L975).
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prosecutor, judge, and initial appeals court, will
choose to settle with the SEC early in the proceeding
before, and instead of, Iodging constitutional challenges to the agency's authority.'9 One recent study
has borne this out. Due to the in tenorem effect of the
SEC administrative process, cases are much more
likely to settle when brought administratively, particularly since the passage of Dodd-Frank. Cornerstone
Research & MIJ Pollack Center for Law & Business,
SEC Enforcement Actiuity Against Public Company
Defend.ants, Fiscal Yeørs 2010-2015 (2016), htttiil
www.law.nyu. edu/siteVdefaulUfi les/SE C -EnforcementActivity-FY2010-FY2015.pdf, at 1, 8 ("The recent
clisparity in concr:rrent settlements betrveen different
enforcement venues appears to be driven by the Commission's erçanded use of administrative proceedings.').
Another indication ofthe national importance of the
question presented and the problem with presenting
these constitutional matters to the a¡l'"inistrative
agencies, whose authority is being questioned in the
first place, is reflected by the fact that in the past two

years alone, several other litigants, themselves
respondents in SEC administrative proceedings,

turned to federal courts around the country alleging
constitutional defects in the SEC's proceedings. See
Jarkesy u. SEC,48 F. Supp. 3d 32, 35 (D.D.C. 2014)
affd, 8O3 F.3d I (D.C. Cir. 2015) (due process, equal
The SEC is significantly more successful in its home cor¡.rt'z
where every verdict during the twelve months ending September

2014 was in favo¡ of the SEC-contrasted with its record in
federal dishict court-where the SEC won only 617o of the time
ir cases proceeding to a verdict. See Jean Eaglesham, SEC Is
Steering More Tliøls to Judges It Appoints, Wall Street Journal
loct. 21,20L4),
trials-to-judges-it-appoints-1413849590

it:
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protection, and Administrative Procedu¡es Act claims);
Tilton u. SEC, No. L5-CV-2472,2015 lWL 4006165, at
*1 (S.D.N.Y. June 30, 2015) (Article II claims); Sprizg
HiIt Capital Partners, LLC u. SEC, No. 15-CV-4542
(s'D'N'v' June 26' 2015) (bench ruling) (Article II
clat;m); H\II u. SEC, No. 15-CV-1801' 2015 WL
4307088, at *4, *9 (N.D. Ga. June 8, 2015) (non-

delegation, Seventh Amendment, and Article II
claims); Gray Fin. Grp., Inc. u. SEC, No. 15-cv-00492LMM, (N.D. Ga. Aug. 4,20L5) (Article II cIaím); Dukø
u. SEC,103 F. Supp. 3d 382, ss8-89 (S.D.N.Y. 2015)
(Article II clatrr,); Chau u. SEC,72 F. Supp. 3d' 4L7,
430, 436 (S.D.N.Y. 2014) (due process and equal
protection claims).

Sevenúh Circuit's Opinion Set Forth

A

New Legal Standard That Is Contrary To
Supreme Court Precedent.

A. The Seventh Circuit Created a OneFactor Test to l)etermine Whether
Congress Intended to Preclude
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Whether Congress intendeil that citizens endure an
administrative process they contend is unconstitutional before challenging the law establishing the
agency's authority to institute that process is a
question of exceptional importance to Bebo, to o,thgr
citizens involved in agency proceedings, to the SEC'
and to the entire administrative state.

II. The
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Cou¡t JurisdictÍon.
Federal district courts have "original ju¡isdiction of
all civil actions arising under the Constitution, Iaws,
or treaties of the United States." 28 U.S.C. $ 1331. The
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question here is whether the statutory review
provision of the Exchange Act, L5 U.S.C. S 78y, bars
federal district courts f¡om exercising jurisdiction over
claims challenging the SEC's authority and its
enabling legislation presented by a litigant who is
currently a respondent in an SEC enforcement action.
The Seventh Circuit struggled with synthesizing
this Court's various opinions dealing with district
court subject matter jurisdiction in the context of
related agency proceedings. In its two most recent
decisions, Free Enterprise and Elgin, this Cou¡t

reiterated that the jr:risdictional question depends on
whether it is "fairþ discernable" that Congress
intended to limit jurisdiction and whether the
plaintiffs claim is of the type Congress intended to
funnel through the agency for initial review. See Free
Enterprise, S6l U.S. at 489; Elgin u. Dep't of Tleasury,
132 s. ct. 2t26, 2t32 (2Ot2).

T}re Elgin Court explained that to determine
whether it is "fairly discernible" that Congress
intended to preclude district courtjurisdiction over the
type of claim brought by a petitioner, courts are to
examine the statutory review scheme's text, structure,
and purpose. Elgin, t32 S. Ct. at 2133. T\e Elgin

Court used this fremework to deterrnine whether
Congress, with the Civil Service Reform Act of 1978
('CSRA"), intended covered employees appealing
covered agency actions to proceed exclusively through
the statutory review scheme. Id. aL 2132-33.

AÍter finding that the text, structure, and purpose of
the CSRA did preclude jurisdiction for the type of
claim the petitioner sought to press in district court,
Lh'e Elgin Court addressed the petitioner's attempt to,
nonetheless, "invoke lthe Court's] presum[ption] that
Congress does not intend to limit [district court]

å

t2
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jurisdiction ifa finding ofpreclusion could foreclose all
meaningful judicial review; if the suit is wholly
collateral to a statute's review provisions; and if the
claims are outside the agency's expertise." Id. al2l36
(citing Free Enterprise, 561 U.S. at 489 (quoting
Thund.er Basin, 510 U.S., at 212-213)) (internal
quotation marks omitted). Though the Seventh
Circuit referred to the factors as t}l.e "Free Enterprise
Fund facLotlsl" (see App. 12a), they actually sten from
Thunder Basin, where the Court noted that each of
those considerations had played a role in previous
cases where courts found that Congress did not intend
to preclude district court jurisdiction for certain types
of claims. Thund.er Basin,510 U.S. at 212-2L3.
Never in Elgin, Thunder Basin, or any earlier
clecisions on this issue has this Court suggested that
all three of Lhie Thunder Basin factots must weigh in
the petitioner's favor in order to find jurisdiction
proper in district court.
Though the Seventh Circuit below opened its
decision by stating the proper standard ('nVe examine
the statute's text, structure, and pr:rpose," App. 6a)'
the court did not then go on to analyze t'he "text,
structure, and purpose" of Section 78y. Instead, the
Seventh Circuit analyzed only f,he Thund'er Basin
factors, and held that if just one of those factors
(availability of meaningful review) does not weigh in
the petitioner's favor, not only is the petitioner not
entitled to the presumption that Congress did not
intend to foreclose district court jurisdiction, but the
jurisdictional analysis is over completely. (App. 2a).
Specifically, the Seventh Circuit held that even

Lhird, Thund.er Bøsiz factor weighs sufficiently against
district cor:rtjurisdiction to preclude it. The court held
that Bebo can obtain "meaningful judicial review' by
appealing to a Cou¡t of Appeals following the administrative process and, therefore, her claims are the
type that must be heard first by the agency instead of
by the district co:ort. (1d,. at 2a-3a,17a.)
Instead of examining the language and purpose of
Section 78y and considering all three of the Thund.er
Basin factots holistically to determine whether
Congress intended to preclude district court jurisdiction for Bebo's claims, the Seventh Circuit created
a one-factor test dispositive of the jurisdictional
question: Whether the administrative review process
will afford "meaningful review" of the plaintiffs
claims. This test does not comport with this Court's
subject matter jurisdiction precedent.

though Bebo's claims can "reasonably be characterized
as 'wholly collateral to the statute's review provisions
and outside the scope of the agency's expertise," the
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Indeed, the D.C. Circuit, which recently considered
Ë
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this issue, expressly disagreed with the Seventh
Circuit's sole reliance on the "meaningful review"
factor. Jarkesy u. SEC,803 F.3d,9,22 (D.C. Cir.2015)
("In its recent decision, the Seventh Circuit declined to
find district-court jurisdiction on that basis alone
[meaningful review available in federal court after a
finding of liability from the SECI, which the court
viewed to be the 'most critical' factor. Because we
approach the various factors as guideposts for a
holistic analysis, we proceed to examine the remaining
considerations without assessing whether the capacity
for meaningful review would alone suffice to negate

jurisdiction.") (internal citation omitted). Ultimately
the D.C. Circuit, Iike the Seventh Circuit, found that
Section 78y precludes district court jurisdiction for the
constitutional claims presented. Id.
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B. The Seventh Circuit Conflated'Meaningful Review" with the Initiation of
Ad¡ninisfuative Enforcerrent Proceedings,

In addition to misconstruing tlae Thund.er Basin
factors by deciding that just one is dispositive of
Congressional intent to preclude district court
jurisdiction, the Seventh Circuit also confused this
Court's guidance as to the one factor it thought was
dispositive of the jurisdictional question: Whether the
statutory review scheme provides meaningful review
for the claims the plaintiff seeks to lodge in district
court.
The Seventh Circuit turned to this Court's decision
in Free Enterprise to determine whether Bebo's claims
will be afforcled "meaningful review" if she is denied
access to the district court. (App. l7a.) T}re Free
Enterprise Court held that the same statute at issue
here, Section 78y, would n oú provide "meaningfuI
review" for a plaintiff with a claim very similar to
Bebo's. According to the Seventh Circuit, the "key
factor" distinguishing Free Enterprlse from this case is
that Bebo 'Is already the respondent in a pending
enforcement proceeding, so she does not need to risk
incurring a sanction voluntarily just to bring her
constitutional challenges before a court of competent
jnrisdiction." (Id. at L7 a-L8a.) Indeed, the only
meaningful distinction the Seventh Circuit identified
between Free Enterprise, where this Court held that
Section 78y did not preclude district court jurisdiction,
and this case, where the court held that it does, is that
the SEC had already commenced an administrative
proceeding against Bebo when she fiIed her federal
action, while lhe Free Enterprise plaintiffs ¡¡¡ere the
subject of an investigation but not an administrative
proceeding at the time they frled suit. (1d. )
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But this Court has never held that federal jurisdiction turns on whether and when an executive agency
decides to commence an administrative enforcement
action. In fact, this Court has come to different
conclusions about the availability of district court
jurisdiction in cases where the administrative procedural posture was exactly the s anr'e . Compare Thundcr
Bøsin, 5IO U.S. at 204-05 with Free Enterprise,66l
U.S. at 487 and McNary u. Haitiøn Refugee Center,
Inc., 498 U.S. 479, 487 (1991). In Thunder Bøsin, t}:e
plaintiff mine operator had not yet been issued a
citation and there was no administrative action pending when it filed its district court complaint. 510 U.S.
at 204-05. ln Free Enterprise, the plaintiff accounting
firm was being investigated by the PCAOB, which had
issued a report critical of its auditing procedures, but
no formal administrative enforcement proceeding had
been commenced.s 561 U.S. at 487. In McNary, t}re
immigration applications of the alien farmworker
plaintiffs had been denied, but no deportation proceedings had been commenced. McNary,498 U.S. at 487.
Thus the agency proceedings in Thund.er Bøsin , Free
Enterprise, and McNary were at equivalent stages
procedurally. In Thund,er Basin, this Court held that
jurisdiction was not proper in the district court and
that the petitioner was required to invoke an
administrative process in order to raise its claims. 510
U.S. at 205. ButínFree Enterprise and. McNary, where
there were also no agency proceedings pending at the
B The accounting finn's district court complaint clearly
alticipated an enforcement proceeding, ald sought "declaratory
and injunctive relief prohibiting the Board from carrying out its
duties, including taking 'any further actiort' against [the
accounting firml." Free Enterprise Fund u. Public Co. Accounting
Ouersight 8d..,537 F.3d 667, 670 (D.C. Cir. 2008).
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time the plaintiffs filed their district court actions, this
Court held that jurisdiction was proper in the district
court and the petitioners were not required to invoke
an administrative process in order to raise their
claims. Consequently, it is clear that the procedural
status of the agency action (or inaction) in Thund'er
Basin, Free Enterprise, and McNary did not drive this
Court's different outcomes.
By focusing on the happenstance of procedural
posture, the Seventh Circuit's interpretation results in
Áubject matter jurisdiction in this case, and in all
similar cases involving agency respondents with
claims of their own against the agency, tunring solely
upon when the agency institutes enforcement proceedings, Under this erroneous interpretation of Free
Eiterprise, ttre dtstrict cou¡t would have had jr:risdiction
over Bebo's claims had she filed them on December 2,
2014 (the day before an administrative proceeding was
commenced against her), but it lost jurisdiction the
next day when the SEC issued an order instituting
proceedings against her for alleged securities violation¡.
ihis is not what tlne Free Enterprise Court intended. If
ttre facL that an agency has commenced an enforcement action was enough to deternine the jurisdictional
question, this Court easily could have said so in Free
Enterprise or any of its other decisions bearing on this
analysis.
The Free Enterprise Coult's reasoning turned

she claims that all administrative enforcement proceedings the SEC institutes pursuant to its enforcement
authority under Section 929P of Dodd-Frank are
constitutionally defective ab initio because the Act of
Congress enabling them is unconstitutional. That the
SEC had already formally instituted an enforcement
action against Bebo for alleged securities violations
when she filed her complaint in district court does not
cause subject matter jurisdiction over a constitutional
challenge to the existence of the entire administrative
proceeding apparatus suddenly to vanish.

instead on the nature of the petitioner's claim-a
constitutional challenge to the very existence of the
administrative apparatus by which it was being
investigated for wrongdoing.4 Bebo's claims are analogous;

t"*rn is also the proper way to reconcile
(and
"**" this case) wil}r Elgin The Elgin plaintiffs
Free Enterprise
challenged, th¿ merits of their removal from federal employment
'*"*"-

Review by this Court is necessar¡r to clarifr the
proper test for determining whether an administrative
review statute precludes district court jurisdiction.

III. The Seventh And Second Circuits Are
Split In Principle As To Whether The
Institution Of An SEC Administrative
Proceeding Precludes District Court
Jurisdiction,

The Seventh Circuit's holding that a respondent in
an ongoing SEC administrative proceeding cannot

invoke the district court's subject matter jurisdiction
to hear her challenge to the agency's authority
presents a conflict in principle with Second Circuit

on the grou.lld that the statute requiring

it

was unconstitutional.

They sought teinstatement, bacþay" and other benefits-the
same rerredies regularly sought through administrative proceedings. Elgin,lB2S. Ct. at2140. In contrast, Bebo's constitutional
claims (like those of the .Free Enterprise plaintiffs) do not at alÌ
affect the merits of the SEC's allegations that she violated the

Erchange Act; her claims are not the
enforcement actions are established.

þpe for which

SEC
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precedent. See Touche Ross & Co. u. SEC,609 F.2d
570,575 (2d Cir. t979).
In Touche Ross & Co., tt,e Second Circuit held that
the district court erred in dismissing a federal
question challenge to the SEC's statutory authority to
conduct accountant disciplinary proceedings. 609 F.2d
at 574. The court reasoned that the issue presented
by the respondent's claim was purely one of statutory
interpretation and would not benefit from factual
development or the application of agency expertise
through an administrative proceeding. Id. at 577.
Under these circumstances, the court held, it would be
improper "to require [respondents] to submit to the
very procedures which they are attacking." Id.
Therefore, despite the fact that administrative
proceedings were ongoing, the district cou¡t was not
precluded from considering Touche Ross's challenge to
the SEC's authority. Id..; see a'Iso Cent. Hudson Gas &
Elec. Corp. u. EPA,587 F.2d 549, 553 (2d Cir' 1978)
(finding district court jurisdiction proper even though
EPA proceeding had be initiated). This is in direct
conflict with the Seventh Circuit's opinion here.

District courts in New York and Georgia have also
found jurisdiction proper over claims similar or
identical to Bebo's despite ongoing SEC administrative proceedings. Dukø, 103 F. Supp. 3d at 387-88
(S.D.N.Y. 2ot5); HiIl,2015 \ryL 4307088 at *5-6 (N.D.

The Second Circuit is also currently considering
another case that presents a constitutional challenge
to the SEC's authority by a plaintifr who is also the
respondent in ongoing administrative proceedings. In
Tílton u. SEC, the Second Circuit heard argument on
September 16, 2015, on the issue of subject matter
jurisdiction under Section 78y and the very next day
issued an order enjoining the SEC from conducting the
upcoming hearing in Tiltoris administrative proceeding. No. L5-2LO3, ECF No. 77 (2ð, Cir. Sept. 17, 2015).

As of the date of this petition's filing, the

Circuit has not yet issued its opinion in ?llúoz.

Second

Ga. 2015).

IV.This Case Is An Excellent Vehicle For
Addressing The Question Presented.
The question presented by this case is purely a legal
one. The decision by the district court to dismiss Bebo's
action for lack of subject matter jurisdiction, and the
Seventh Circuit's consideration of the same, "was
based on legal determinations rather tha¡r factual
e¡¡ss." (App. 5a.)

Further, the question presented here is outcome
deterrninative. If this Court finds that the Seventh
Circuit erred in affirming the dismissal of Bebo's
claims for lack of subject matter jurisdiction, her
action will be revived.
Finally, this case cleanly tees up the jurisdictional
issue that will determine which forum is appropriate
for the review of important constitutional challenges
to the SEC's authority. A decision now on the question
presented here will allow the appropriate courts
(either the district cou¡ts or the administrative cou¡ts)
to weigh in on the constitutional issues underþing this
case and several other similar cases pending around
the country.
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CONCLUSION

For the reasons set forth above, we respectfully
request that the Court grant this Petition for Writ of
Certiorari.
Respectfu IIy submitted,
MARK A. CAMELI
RYAN S. STIPPICH
I{ATE E. MATERNOWSKI
Counsel of Record
REINITÄRT BOERNER VAN DEUREN S.C.

1000 North Water Street
Suite 1700
Milwaukee, WI 53202

(414) 298-1000
mcameli@reinhartlaw. com

rstippich@reinhartlaw. com
kmaternowski@reinha¡tlaw. com
Counsel for the Petitioner

February 3, 2016

