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INTRODUCTION 

 Due process requires fairness and the appearance of fairness.1 In re Murchison, 349 U.S. 

133, 136 (1955) (“A fair trial in a fair tribunal is a basic requirement of due process. Fairness of 

course requires an absence of actual bias in the trial of cases . . . . justice must satisfy the 

appearance of justice.”) (internal citations and quotations omitted); Amos Treat & Co. v. SEC, 

306 F.2d 260, 267 (D.C. Cir. 1962) (“[A]n administrative hearing of such importance and vast 

potential consequences must be attended, not only with every element of fairness but with the 

very appearance of complete fairness. Only thus can the tribunal conducting a quasi-adjudicatory 

proceeding meet the basic requirement of due process.”)  

 Recently, the Commission invited the ALJ in Respondents’ case to file an affidavit, 

“addressing whether he has had any communications or experienced any pressure similar to that 

alleged in the May 6, 2015 The Wall Street Journal article, “SEC Wins With In-House Judges,” 

and whether he is aware of any specific instances in which any other Commission ALJ has had 

such communications or experienced such pressure.” In the Matter of Timbervest LLC, File No. 

3-15519, Order Concerning Additional Submission and Protective Order (Jun. 4, 2015).  

 Respondents respectfully submit that the Commission asked the wrong questions. Even in 

the absence of direct, explicit pressure from anyone, as employees of the Commission, 

consciously or unconsciously, ALJs cannot be expected to be as hard on their colleagues at 

Division as they can be on Respondents and their counsel. See Caperton v. A.T. Massey Coal 

Co., 556 U.S. 868, 883-84 (2009) (explaining that the Due Process Clause does not require 

“proof of actual bias,” and instead, the Court asks “whether, ‘under a realistic appraisal of 

                                                           
1  This Brief does not deal with Respondents’ equal protection claim. As discussed in previous filings, 
Respondents have asserted that the Commission violated Respondents’ right to equal protection by bringing this 
case in its in-house administrative proceedings rather than in Federal Court. (See Resp’ts Petition for Interlocutory 
Review and Emergency Motion to Stay the Hearing at 5-6 (Feb. 267, 2014) (hereinafter “Resp’ts Pet. for 
Interlocutory Review”)) However, Respondents were prevented all avenues of developing a record on this issue. 
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psychological tendencies and human weakness,’ the interest ‘poses such a risk of actual bias or 

prejudgment that the practice must be forbidden if the guarantee of due process is to be 

adequately implemented.’”); cf. SEC v. Capital Gains Research Bureau, 375 U.S. 180, 188 

(1963) (“An investment adviser should continuously occupy an impartial and disinterested 

position, as free as humanly possible from the subtle influence of prejudice, conscious or 

unconscious; he should scrupulously avoid any affiliation, or any act, which subjects his position 

to challenge in this respect.”). In other words, because ALJs and Division lawyers are both 

employees of the Commission, there is a substantial danger that the Division does not see ALJs 

as sufficiently removed and independent to conduct itself appropriately and a substantial danger 

that the ALJ cannot possibly be completely neutral. In this case, Division treated the 

administrative proceeding (“AP”) with contempt and the ALJ failed to police Division 

adequately.  

I. DIVISION DID NOT SEE THE ALJ AS SUFFICIENTLY REMOVED AND 
INDEPENDENT TO CONDUCT ITSELF APPROPRIATELY  

 
 Perhaps the starkest illustration of Division’s contempt for the AP was its total disregard 

of any decorum and rules with respect to handling the official hearing transcript.   

 During a break in a witness’ testimony, Respondents’ counsel found one of Division 

lawyers in front of the court reporter’s computer manipulating her keyboard. The only people in 

the courtroom at the time were the four Division lawyers. When challenged, the Division lawyer 

claimed that the court reporter gave him access (outside of the Respondents’ counsels’ presence 

and without their knowledge) because the search function on his computer was not working.  

That explanation, even if true, obviously completely misses the point. What is astounding is that 

neither that lawyer nor the three other Division attorneys understood how inappropriate this was.  
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 Similarly, after the hearing, the same government attorneys submitted changes to the 

hearing transcripts directly to the court reporting service bypassing both Respondents’ counsel 

and the ALJ. When challenged on this practice, Division again failed to comprehend how 

immensely inappropriate its actions were. Instead, Division asserted that these actions were par 

for the course: “It is not our practice to obtain written consent from Respondents before seeking 

corrections to transcripts.” (Resp’ts Corr. with Div., attached hereto as EX. A.)  

 This practice stopped only when Respondents stressed repeatedly to Division and the 

court reporting service that such conduct violates Rule 302(c) of the Commission’s Rules of 

Practice, 17 C.F.R. 201.100 et. seq. (2006) (hereinafter “SEC Rules of Practice”). Even then, 

Division initially refused to provide a complete list of all corrections it sent to the reporting 

service and did so only after repeated requests. Those emails showed that the same government 

attorney routinely sent corrections directly to the court reporter during the hearing and, in one 

instance, obtained an amended transcript, all without Respondents’ knowledge. (See Dec. In 

Further Support of Brief of Plaintiffs-Appellants at ¶¶ 8-17 [Dkt. 21], Chau v. S.E.C., 14-cv-

1903 (S.D.N.Y. Jun. 4, 2014).) 

 What is even more astounding is that even though Respondents detailed this conduct in a 

filing in federal court, (Brief of Plaintiffs-Appellants [Dkt. 20], Chau v. S.E.C., 14-cv-1903 

(S.D.N.Y. Jun. 4, 2014)), not a single member of Division’s team has been disciplined to 

Respondents’ knowledge. Had the situation been reversed—had counsel for Respondents 

engaged in the same conduct—, Division would have recommended Rule 102(e) proceedings to 

bar those attorneys from practicing before the Commission.   

 It is hard to imagine Division engaging in the same course of conduct in federal court. 

There, Division risked a neutral arbiter, a federal district court judge, making a criminal 
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obstruction of justice referral. The fact that Division felt safe engaging in this conduct in an AP 

speaks volumes about how those proceedings are conducted and policed.  

A. The Disorganized and Gigantic Investigative File.  

 
 Division knew the size of its investigative file, and yet, it decided that this case should be 

brought administratively where the case had to proceed to a hearing within four months after 

service of the OIP. See 17 C.F.R. 201.360(a)(2). As a practical matter, this meant that while 

Division had over 1,095 days to build its case and locate key documents, Respondents had 130 

days from the first production of the investigative file to search and review a reasonable subset of 

the over 11 terabytes of data (a file the size of entire printed record of the Library of Congress) 

before the scheduled exchange of exhibits and witness lists. This meant also that Respondents 

would be denied application of the Federal Rules of Civil Procedure and developed case law on 

how to deal with large sets of electronically stored information.  

 Division deliberately took advantage of a forum ill-designed to handle large sets of data.  

It produced the investigative file in a largely unusable format, requiring close to two months of 

effort to render it meaningfully searchable and leaving Respondents just two months to review, 

search, and identify exhibits. Briefly, to understand the issues, the documents had already gone 

through an e-discovery process, where the original producing party to Division used search 

terms, date restrictions, predictive coding, and similar tools to separate responsive documents 

from non-responsive and privileged documents. Consequently, any search terms by themselves 

had only limited utility for narrowing the number of documents to review. Thus, Respondents 

needed to be able to reduce the population by limiting the review set by producing party, date, 

author, source, etc. (Resp’ts Mtn. for Adj. at 5-6 (Dec. 20, 2013).) However, these basic 

mechanisms of searching and sorting data initially were unavailable to Respondents. 
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 The investigative file production contained over 131 individual electronic databases, 

which in simple terms did not talk to each other. More specifically, the metadata fields, 
such as date, author, or source, were not consistent across the databases.  (Dec. of JR in 
Support of Resp’ts Mtn. for an Adj. ¶¶25-29, attached as EX. B.) Respondents, therefore, 
had to spend significant time and expense “normalizing” the data. (Id. at ¶¶25-31; Resp’ts 
Mtn. for Adj. at 6 (Dec. 20, 2013).) 
 

 Division refused to provide a detailed index to its document productions, which would 
have alleviated some this disorganization. Respondents, in other words, could not reliably 
segregate the data by producing party.2 (Dec. of AB in Support of Resp’ts Mtn. for an 
Adj., EX. D ¶¶ 18-19.) 
 

 A portion of the documents were not text searchable; that is, even if a particular word or 
phrase appears in the document, a search for the documents containing the word or 
phrase would not identify the documents within the electronic review tool. (EX. B ¶24.) 
 

None of these problems were news to Division. When asked for assistance with some of 

these data problems, Division informed Respondents’ counsel that it was its practice to only 

provide Respondents with the documents as originally received, even in instances where 

Division created various tools—such as an index, optical character recognition, or processing 

product files—to use and search the data. (Dec. of MM in Support of Resp’ts Mtn. for an Adj. ¶¶ 

5-8, attached hereto as EX. C.) Division also took the position that it produced most of the 

documents in an abundance of caution; the relevant universe of documents was much smaller. In 

other words, Division recognized the high likelihood that the files it produced contained relevant, 

exculpatory evidence and did not want to risk being accused of withholding evidence.3 

                                                           
2  For example, it was only by happenstance that Respondents’ counsel identified certain (but not all) 
productions from the Octans investors, by searching a large database titled “Staff Emails.” Some of the documents 
proved important. For example, Ms. Lieu testified that while she did not remember the events, she would not have 
relied on the defective cash flow analysis. (Resp’ts Opp. Br. at 8-9.) She believed that she ran additional cash flow 
runs, which, utilizing the correct assumptions, would not have resulted in any write-downs. (Id.) That point was 
corroborated, in part, by HIMCO, an Octans Investor. Using standard industry assumptions, HIMCO performed cash 
flow runs on the assets prior to investing which showed 0% or low write-downs on the relevant assets. (RX 611-612, 
728.) Respondents do not know what other favorable or exculpatory material they lacked the time, ability, or 
resources to locate. 
3  Of course, burying Respondents in 22 million documents in an AP allowed Division to claim that it 
complied with its disclosure obligations while simultaneously crippling Respondents’ preparation. 
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 Division also knew that the ALJ would not give credence to Respondents’ complaints 

about the data. Crediting Division’s assertions that the relevant universe was small, the ALJ told 

Respondents to focus their review on the factual allegations in the OIP. (Order Denying Resp’ts 

Mtn. for Adj. at 2. (Jan. 24, 2014).) He denied all of their requests for relief. To wit:  

 Respondents asked for an adjournment of six months due to the size of the investigative 
file and the complexity of the issues.4 That request was summarily denied by ALJ. (Order 
Denying Resp’ts Mtn. for Adj. (Jan. 24, 2014).)  
 

 Respondents requested that the proceeding be governed by certain Federal Rules of Civil 
Procedure. Those rules not only allow litigants to narrow and focus the issues, but also 
have been repeatedly amended to address issues related to electronically stored 
information. (Resp’ts Mtn. for Adj. at 9-11 (Dec. 20, 2013).) That request too was 
denied. (Order Denying Resp’ts Mtn. for Adj. (Jan. 24, 2014).)  
 

 Respondents requested that Division provide a means of organizing the relevant 
documents, such as its tags, labels, file folders, and/or other means of organizing relevant 
documents. (Resp’ts Mtn. for Adj. at 11-12 (Dec. 20, 2013).) The ALJ refused. (Order 
Denying Resp’ts Mtn. for Adj. (Jan. 24, 2014).)  
 

 Respondents requested that they be provided (i) a detailed initial list of withheld 
documents and (ii) Brady and Jencks material as soon as possible, which the ALJ denied. 
(Pre-Hearing Tr. 8:16-18:7 (Nov. 18, 2013).) 
 

 Respondents requested that Division provide its exhibit and witness list before 
Respondents, which the ALJ also denied. (Id. at 41:18-42:25.) 
 

 Respondents asked again for more time to prepare for the hearing, which the ALJ denied. 
Respondents then filed a petition for interlocutory review and an emergency stay of the 
hearing and prehearing deadlines, which was denied. (Resp’ts Pet. (Feb. 27, 2014).) 
 

 Respondents asked for more time for post-hearing briefing due to the complexity of the 
issues, including Division’s new theory. The ALJ refused; instead, Respondents were 
forced to give up their opening brief and file just an opposition brief in order to have very 
limited additional time. (See Post-Hearing Scheduling Order (May 1, 2014); Order 
Amending Post-Hearing Scheduling Order (Jun. 6, 2014).) 
 

      

                                                           
4  Respondents made the requisite showing that a denial of its motion would substantially prejudice the 
defense, (see 17 C.F.R. § 201.161(b)), as the hearing deadline forced Respondents to massively divert time and 

resources away from trial preparation. (See Resp’ts Mtn. for Adj. (Dec. 20, 2013).) 
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 In siding with Division, the ALJ stated that if there were ever a case that justified 

departure from the 300-day straightjacket of Rule 360, this was not it. (Order Denying Resp’ts 

Mtn. for Adj. at 2 (Jan. 24, 2014).) Nonetheless, following the hearing and his denial of a request 

for more time to brief the issues, the ALJ asked for and received a four month extension of the 

time in which to issue an initial decision. (Mtn. for Ext. of Time to Issue ID (Aug. 11, 2014).) 

The request was based on the size of the record and the complexity of the issues. (Id. (“[t]he 

record includes nearly 5,000 pages of transcript, nearly 1,400 exhibits, and more than 500 pages 

of post-hearing briefs”).) Note that the ALJ’s universe had already been limited and organized to 

17 days of testimony and a set number of exhibits. Moreover, Respondents had further assisted 

by providing the ALJ with a version of its brief that hyperlinked to the cited exhibits.  

The harm to Respondents was very real, indeed.  First, counsel was forced to divert 

substantial resources to looking for relevant documents and trying to understand them even after 

the hearing started. More importantly, as we discussed elsewhere, the ALJ effectively shifted the 

burden of proof from Division to the Respondents by treating absence of evidence of review of 

assets as evidence of absence of review. For example, counsel was unable to locate a complete 

file showing review of all Octans’ assets before the hearing started.5 This problem became 

especially acute once it became clear that the ALJ and Division were departing from the 

allegations in the OIP and propounding a theory of fraud predicated on negligent selection of 

assets. (See Resp’ts Opp. Br. at 6-7.) It became imperative then to find files showing that 

Harding reviewed all assets in the normal course.  

Respondents eventually found – purely by accident -- what they believed to be the 

relevant files. Of course, Division knew about their existence. Division then objected to these 
                                                           
5  It is worth remembering that, in the wake of the credit crisis, Harding’s business had dried up and its staff 
reduced to two employees, and the conduct at issue dates back to 2006 and 2007. No one knew exactly where the 
relevant documents were stored. 
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documents, as it was clearly prepared to do, on the basis that their metadata indicated that they 

were created after Ms. Lieu’s asset review. Respondents then had to scramble to try to 

understand the metadata on the fly. The ALJ, for his part, faulted Respondents for being unable 

to produce credit analysis dated exactly May 2006. (ID at 39-43, 65.)6   

It should come to no surprise that producing millions of documents that are incapable of 

being searched reliably is akin to not producing documents at all. See, e.g., Residential 

Constructors, LLC v. Ace Prop. & Cas. Ins. Co., No. 2:05-cv-01318-BES-GWF, 2006 WL 

1582122, at *2 (D. Nev. June 5, 2006) (“The Court does not endorse a method of document 

production that merely gives the requesting party access to a document production that merely 

gives the requesting party access to a document dump, with an instruction to go fish . . . .” 

(internal quotations omitted).) Indeed, it is axiomatic that due process requires the opportunity 

for discovery. Ballard v. Hunter, 204 U.S. 241, 255 (1907). 

B. Untimely Disclosure of Brady Information 

 
 Given the size of the investigative file, Respondents requested early disclosure of Brady 

material. (Resp’ts Mtn. for Adj. at 13 (Dec. 20, 2013).) Not only was that request denied (Order 

Denying Resp’ts Mtn. for Adj. at 3 (Jan. 24, 2014)), but Division then affirmatively held key 

Brady material back until the eve of or after trial and failed to identify certain Brady materials 

altogether. For example: 

 
 A central issue in this case was whether Harding allowed Magnetar to pick bad assets to 

facilitate shorting the capital structure of Octans. Therefore, Division asked its expert, 
Ellson, to determine whether there was adverse selection of the ABX Index assets. 
(Resp’ts Reply Br. at 3.) Rather than affirming Division’s theory that the assets were 
“disfavored,” Ellson concluded that he could not show adverse selection. Division 
obtained this opinion at least six weeks prior to the hearing. (Tr. 1104:10-18.) Yet, 

                                                           
6  To this day, Respondents cannot be certain that they have located all of the relevant credit files or if earlier 
versions of RX 966-67, dated May 30 and 31, 2006, exist. 
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Division did not share this information with Respondents until four days before the 
hearing commenced. (RX 884.) 
 

 Division argued that Harding caved to pressure and bought the BBB Norma bonds in 
order to curry favor with Merrill. (OIP ¶¶ 60-69.) Division, however, waited until after 
the hearing, after the ALJ issued his initial decision, and after the record was closed to 
admit that Merrill did not know that it was being accommodated. (Div. Opp. Br. at 32.)  
As we explained before, if Merrill did not know that Harding was accommodating it, then 
logically Harding could not have been buying the bonds to curry favor with Merrill. 
(Resp’ts Reply Br. at 8-9.) This may explain why Division did not to call a single Merrill 
witness on the Norma allegations.  
 

 Division knew about but failed to identify the spreadsheets showing analysis and 
approval of all Octans assets, including the assets included on DX 53. (Tr. 3848:13-
3856:23.) No doubt, Division will claim that it was under no obligation to point out to 
Respondents exculpatory documents that were in Respondents own files. That would 
certainly be true in a normal case, but a case in which the investigative file is 22 million 
documents is far from normal.  

 
Division acts as if its Brady obligations are recommended, rather than required. It waited, until 

Respondents could do very little with the information, to disclose it. It knows that there will be 

no repercussions for late disclosure.  

C. Selective Application of the Federal Rules of Civil Procedure (“FRCP”) 

 
 Division selectively picked and convinced the ALJ to apply only those parts of the FRCP 

that favored it. As background, Respondents were concerned that Division withheld additional 

Brady material regarding their experts’ conclusions under the pretense that these 

communications were protected by privilege. (Resp’ts Mtn. to Exclude the Expert Testimony of 

Wagner, (Mar. 21, 2014).) Respondents, therefore, sought Division’s communications with their 

experts’ conclusions under the pretense that these communications were protected by privilege. 

(Id. 3-7.)  

 Even though the ALJ had denied Respondents’ request that certain rules of the FRCP 

apply to this proceeding, (see above), and even though Division objected strenuously to that 
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request, both the ALJ and Division, when faced with Respondents’ request found religion, albeit 

limited and one-sided. Division now argued that the FRCP should apply to limit expert 

disclosures. (Tr. 96:18-97:18.) Respondents objected strenuously to selective application of the 

FRCP. (Id.) The ALJ, in response, stated that: (i) he had the discretion to decide which portions 

of the FRCP would apply to the hearing; and (ii) he personally disagreed with Rule 26(b)(4)(B)’s 

prohibition of discovery of draft expert disclosures and communications between counsel and the 

expert. (Tr. 101:16-102:7.)  

Nonetheless, the ALJ then changed course and ruled in Division’s favor, applied Rule 

26(b)(4)(B), foreclosing any possibility of Respondents uncovering additional exculpatory 

evidence regarding Division’s experts. Though seemingly obvious, justice is violated when 

arbiters, required to be neutral, make piecemeal procedure decisions solely in favor one party. 

Jaeger v. Cellco P’ship, 2010 WL 965730, at *13 (D. Conn. Mar. 16, 2010) aff’d, 402 F. App’x 

645 (2d Cir. 2010) (“Due process demands strict impartiality on the part of those who function in 

judicial or quasi-judicial capacity.”) 

D. Division’s Summary Witness’ Misleading Testimony   

 
 As we have explained and as the ALJ found, Division had a fundamental problem with its 

charged theory. Magnetar was not betting on Octans to fail because its short position was smaller 

than its long equity position 2 to 1, i.e. Magnetar’s interests were aligned with those of other long 

investors. (ID at 75-77.) Division knew this, so it used the AP to engage in a series of sleights of 

hand in an attempt to convince the ALJ that Magnetar sold off part of its equity position in 

Octans and became net short.  

 Division offered a summary exhibit and the testimony of its summary witness, an SEC 

Staff Accountant (hereinafter “DS”). DS testified that as of a certain date Magnetar sold its 
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equity position in Octans and became “net short.” (Tr. 2224:7-2227:17, 2231:2-15.) Specifically, 

DS testified that on March 15, 2007, Magnetar “finally got rid” of $64 million of its $94 million 

equity position and thereafter had a net short position in the Octans deal: 

 
Q. And in the last entry, what does that section show? 
A. The last section is Magnetar’s trading in Octans 1 equity post-closing. There is a series 
of transactions that net out and there is a final sell of one of the classes of Octans equity 
for 64 million. So they sell 64 million. 

*** 
THE COURT: Can I ask you about the bottom set of rows, the post September 26, 2006 
trades? Am I reading this correctly? It looks like they just bought and sold in the same 
day. 
THE WITNESS: Yeah. I don’t know — 
THE COURT: Except for the last one. 
THE WITNESS: Right. Exactly. 
THE COURT: Very well. 
THE WITNESS: That is when they finally get rid of it. 
 

*** 
 

Q. If we could turn back to Division Exhibit 248A? It is up on the screen. That is your 
compilation with respect to the Magnetar trade blotter. Based on your review and the 
results shown here, what was ultimately Magnetar’s net position in Octans 1? 
A. As of what date? 
Q. As of March 15, 2007. 
A. 18 million. 
Q. 18 million, short or long? 
A. Short. 

 
(Tr. 2224:7-2227:17; 2231:2-15 (emphasis added).) This testimony was false, as we have 

discussed elsewhere and as the ALJ found.7  

 After eliciting this false testimony, Division passed the witness to Respondents for cross-

examination and the hearing broke for lunch. When the hearing resumed, Division asked the ALJ 

if they could ask a couple more follow-up questions. Presumably, Division realized that DS had 

                                                           
7  Briefly, Magnetar did not sell off its equity in Octans, but merely transferred part of its equity position in 
Octans to another vehicle in which Magnetar also bought the equity. (ID at 30-31, 76; see also Tr. 2475:19-
2487:18.) Put differently, its economic risk with respect to its long exposure in Octans portfolio did not materially 
change. (ID at 30-31, 76.)  
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gone too far—in his assertion that Magnetar completely got rid of the $64 million, and thus 

Division sought to fix that part of the testimony without disturbing the misleading impression 

that Magnetar’s interests were adverse to the other investors in Octans. (Tr. 2234:9-2236:25.) 

Division asked him a series of leading questions regarding whether he knew of a transaction 

called Tigris (the Magnetar-owned financing vehicle into which Magnetar moved the $64 million 

portion of its Octans equity). (Id.) DS replied that he knew about Tigris and that a portion of 

Magnetar’s equity stake in Octans was moved into it. (Id.)   

 On cross-examination, in an about-face, DS now denied saying that Magnetar “finally got 

rid” of its equity position. (Tr. 2267:25-2296:21.) Respondent counsel reminded him that he took 

an oath and asked DS to confirm that his direct testimony was truthful. (Id.) In response, DS 

looked visibly uncomfortable: his face red, his speech halting, his demeanor weak and uncertain. 

He was then directed by Respondents’ counsel to his previous testimony right after the break 

about Tigris. (Tr. 2272:18-2273:6.) In response, DS started to volunteer an answer about 

Magnetar’s short positions (id.), when Division interrupted and asked for a break and to speak to 

its witness (Tr. 2273:7-2274:19). The ALJ allowed the break (without requiring DS to finish his 

answer), but instructed Division not to communicate with DS. (Id.) During the break, DS was 

observed typing on his mobile device.8 After the break, DS seemed reinvigorated, his demeanor 

greatly improved, and he gave a series of uniform answers that sounded coached. (Tr. 2275:25, 

2277:10, 2278:5, 2278:10, 2278:21-23.) For example, he said “based on this compilation” six 

times immediately after the break. (Id.) Eventually, however, DS was forced to admit that, 

contrary to his earlier testimony for Division, that he knew nothing at all about Tigris. (Tr. 

2280:20-2281:3.)  

                                                           
8
  Respondents requested that the ALJ issue a subpoena for the relevant email records of DS in order to 

ascertain whether he had violated the ALJ’s order and communicated with Division’s lawyers during the break in his 
cross examination. (See Tr. 3205:8-3218:4.) The ALJ refused to issue the subpoena. (Id.) 



 

13 
 

On re-direct, Division again sought to pull back part of his testimony (by trying to lead 

him again to state that he understood that Magnetar took an equity position in Tigris), without 

disturbing the misleading impression that Magnetar’s interests were adverse to the other note-

holders. DSh, however, did not comply. He testified that he did not know anything about 

Magnetar’s interest in Tigris, “[o]ther than what defense said.” (Tr. 2300:7-17.)   

 DS’ credibility was called further into question when it became apparent that the 

summary exhibit he referenced during testimony was itself misleading. The exhibit purported to 

be an extract of the Magnetar Octans trades. (See Tr. 2255:10-2258:11.) However, if one were to 

look at those trades in the format in which they appeared in the blotter, one would see clearly 

that, according to the blotter, Magnetar’s short positions were decreased at one point. This fact is 

inconsistent with Division’s theory that Magnetar’s primary interest in Octans was to put on 

short positions. Apparently, Division solved that problem by altering the order of the trades to 

make the removal of hedges less obvious. (See Tr. 2481:4-11; 2487:4-18.) When DS testified 

about how he created the exhibit, he said he moved each line of information from the blotter by 

hand; he even gesticulated to illustrate his point. (Tr. 2255:10-2258:11.) 

In fact, the information in the exhibit was sorted by spread. (Tr. 2481:4-11; 2487:4-18.) 

However, in order for the exhibit to have been sorted in this manner, someone would have had to 

have gone into the original blotter exhibit and altered one of the line items deliberately; 

otherwise that line item would have appeared out of spread order. This would not have been a 

huge alteration, to be sure, and not substantive in and of itself, but it would have been deliberate. 

In fact, the statistical chances that the hedges were originally displayed as sorted by “spread,” as 

a result of randomly transposing the hedge-related lines from the blotter, are 1 in over 360,000. If 

the original exhibit had been altered, the chances would be zero. 
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When Respondents’ counsel addressed this issue, the ALJ said, “I don’t care.” (Tr. 

3217:1-8) The ALJ went so far as to state, that even if Division put its accountant up to lying 

under oath, he “did not care,” because he would not rely on the testimony. (Tr. 3217:14-18.) The 

ALJ’s response, in other words, to false testimony from a Division witness was to ignore it.  

E. Other Examples of Misleading Testimony & Assertions 

 
 In fact, Division’s manipulation of the AP was not an isolated event, but rather a course 

of conduct that infected the entire proceeding rendering it thoroughly bankrupt of constitutional 

protections. Notably and as discussed in previous filings: 

 
 Division’s expert, Wagner, testified and opined that Harding’s credit team failed to 

perform any analysis for eleven of the relevant assets. (Resp’ts Reply Br. at 9-12.) The 
documents that Wagner reviewed in connection with his report, however, showed that 
cash flow analyses were performed for every single one of those asset. (Id. at 10-11.)  
 

 Division’s expert, Ellson, testified that the ABX Index trade had a net negative economic 
impact. (Resp’ts Reply Br. 2-4.) Again, his opinion and testimony was false: he failed to 
account for the fact that the mix of BBB to BBB- assets in the ABX Index was materially 
different to the mix in the rest of the portfolio. (Id.; see also ID at 77.) 
 

 Division took one number out of a document about Norma to argue that the BBB bonds 
were impaired at the time Harding purchased them, even though logic and the evidence 
demonstrated that the bonds could not have been so impaired. (Resp’ts Post-Hearing Br. 
at 264-67; Resp’ts Br. at 18-20; Resp’ts Reply Br. at 10-12.) 

Division engaged in this behavior because even if its false assertions failed to carry the day, 

there would be no consequences. No jury would punish them for putting on misleading 

testimony. No federal judge would hold them to account. That, in and of itself, robbed 

Respondents of due process: a hearing that had just the appearance (much less the actual) of 

fairness. Mooney v. Holohan, 294 U.S. 103, 112-13 (1935) (“[Due process] is a requirement that 

cannot be deemed to be satisfied by mere notice and hearing if a state has contrived a conviction 

through the pretense of a trial which in truth is but used as a means of depriving a defendant of 
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liberty through a deliberate deception of court and jury by the presentation of testimony known 

to be perjured . . . .”) (internal quotations omitted). 

F. Improper Use of Expert Testimony 

  

Division used the administrative proceeding in order to introduce improper and 

inadmissible expert testimony. As we have explained, Wagner’s testimony would have been kept 

out in federal court under Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993). For 

example, in the SEC v. Tourre, Division unsuccessfully sought to use Wagner in much the same 

way as here. (See, e.g., Resp’ts Mtn. to Exclude the Expert Testimony of Wagner, (Mar. 21, 

2014) (citing SEC v. Tourre, 950 F. Supp. 2d 666 (S.D.N.Y. 2013).)  

In any event, Wagner was not much of an expert. He could not, as the ALJ found, even 

articulate what the standard of care was.9 Wagner’s reports and testimony were little more than 

an attempt to introduce selective portions of the investigative testimony (which Respondents 

never had the opportunity to confront or cross-examine) into the record (Resp’ts Reply Br. at 1 

n.2, 6.)  

Division’s use of Wagner’s testimony offends the very notion of due process because it 

deprives Respondents a fair hearing. Ballard, 204 U.S. at 255 (holding that Due Process requires 

an opportunity for confrontation and cross-examination.) Note that Division failed to call 

seemingly critical witnesses. Rather than call the other Harding analyst, Jamie Moy, Division 

chose to rely on Wagner’s review of her investigation testimony. Similarly, Wagner made all 

manner of factual assertions about Harding’s review of Norma, but Division did not call the 

relevant Harding employee who reviewed Norma.  

                                                           
9  Of course, that did not stop Wagner from opining that the standard of care was violated or the ALJ from 
accepting his opinion wholesale and making it the basis of his findings.(Resp’ts Mtn. to Exclude the Expert 
Testimony of Wagner (Mar. 21, 2014); Resp’ts Br. at 6 n.5, 10-11; Resp’ts Reply Br. at 1 n.2, 6.) (See, e.g., ID at 
55, 65-67, 70, 73; see also Resp’ts Br. at 6 n.5, 10-11; Resp’ts Reply Br. at 1 n.2, 6.)   
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G. Improper and Misleading Reading of the Investigative Testimony into the 

Record 

 

 The record is, in fact, littered with examples of Division reading portions of the 

investigative testimony (often purposely leaving out sections of that testimony in order to alter 

the meaning of the testimony) without any proper evidentiary foundation, such as an inconsistent 

statement. The ALJ affirmatively ruled that Division did not even have to show that the prior 

statement was inconsistent in order to read it into the record. He allowed Division to read 

passages of the investigative testimony into the record as long as it was “sufficiently different” 

than the hearing testimony. (See, e.g., Tr. 755:18-21, 1456:16-19, 1469:5-19.) And, when 

Respondents’ counsel objected to the fact that Division was leaving out portions of the relevant 

questions and answers in order to change the meaning of the testimony, he remained unmoved. 

(Tr. 2131:8-10.) He counseled Respondents to wait until their case-in-chief to clarify any 

portions of the investigative testimony being read into the record. (Id.) 

 Before Respondents’ counsel had an opportunity to fix the misuse of prior investigative 

testimony with Chau , the ALJ made credibility determinations about Chau’s testimony on the 

record. (See Tr. 1566:22-1567:4.) Not only was the ALJ making decisions about Chau before 

Respondents had a chance to address how Division was using the prior testimony, but the ALJ 

made decisions about Chau and his actions before he understood how the CDOs worked. 

(Resp’ts Br. at 20 n.20.) That negative view of Chau persisted. (See, e.g., ID at 7, 84-86.) Indeed, 

as we explained, the ALJ predicated most of his finding of liability on Norma on his view that he 

did not credit Chau’s testimony of certain hearsay emails, even though no one else testified about 

their meaning. (See, e.g., Resp’ts Br. at 20-21(citing to ID at 6, 51, 83-84.) He did so, as we 

explained, although in several instances Chau was asked, over objections, to speculate about 

what others meant in emails. (Id.) 
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II. THE ENTIRE PROCEEDING WAS TAINTED FROM THE BEGINNING BY A 

CONFLICT OF INTEREST 

 
 This case was tainted from its beginning by a conflict of interest. During a crucial period 

of the investigation, Division’s personnel included a Senior Structured Products Specialist, 

Daniel Nigro, who had a deep-seated bias against Respondents, and a personal stake in the 

investigation’s results. Prior to being an investigator for the SEC, Nigro worked, during the 

relevant time period, as the portfolio manager for a CDO collateral manager, Dynamic Credit, 

that invested $10 million in Octans. (Letter to Robert Khuzami (Sept. 20, 2012), EX. L to 

Resp’ts Mtn. to Reconsider or Stay (Feb. 14, 2014), attached hereto as EX. E.) Nigro’s conflict 

and bias were further deepened by the connection between the loss of his position at Dynamic 

Credit and an evaluation of assets performed by a Harding affiliate. (Letter to Steven Rawlings 

(Mar. 1, 2013), EX. M to Resp’ts Mtn. to Reconsider or Stay (Feb. 14, 2014), attached hereto as 

EX. F.)  

 It was undisputed that during Division’s investigation, Nigro was openly hostile toward 

parties that had a role in Octans, including Harding. (EXs. E, F) Nigro certainly participated in 

key aspects of Division’s investigation, including asking questions during Lieu’s investigative 

testimony (whose actions ended up becoming the sole basis for the ALJ’s finding of liability on 

Octans), and was in a position to significantly influence the Staff’s deliberations at a critical 

stage. (DX 1022 (Feb. 22, 2012 Investigative Testimony of Ms. Lieu); EX. E, F; Letter to Steven 

Rawlings (Aug. 6, 2012), EX. K to Resp’ts Mtn. to Reconsider or Stay (Feb. 14, 2014), attached 

hereto as EX. G.) 

 When various counsel, however, raised concerns during the investigation about his 

involvement, Division responded by concluding that: (i) “no actual or apparent conflict of 
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interest or bias exists that presents a basis for [Nigro’s] recusal from these matters,” but (ii) 

Division nevertheless elected to remove Nigro from the investigative teams. (Letter from Steven 

Rawlings (Aug. 2, 2012), EX. J to Resp’ts Mtn. to Reconsider or Stay (Feb. 14, 2014), attached 

hereto as EX. H.) It is curious that Division takes the position that the involvement of a person 

who had a personal interest in the outcome and animus against the subjects of the investigation 

does not create a conflict or the appearance of bias. Cf. Capital Gains, 375 U.S. at 188 (“An 

investment adviser should continuously occupy an impartial and disinterested position, as free as 

humanly possible from the subtle influence of prejudice, conscious or unconscious; he should 

scrupulously avoid any affiliation, or any act, which subjects his position to challenge in this 

respect.”).  

III. THE CASE WAS PREJUDGED BEFORE THE HEARING COMMENCED 

None of the above is surprising when one looks critically at how the proceedings are 

structured. Consider how this proceeding started. Following the investigation, Division 

summarized its view of the evidence, from portions of the investigative testimony and certain 

documents, and argued to the Commission that Respondents had violated certain provisions of 

the securities laws. The Commission agreed that the facts as presented by Division constituted a 

violation of law and issued an order instituting an AP. (OIP at I.) That order set forth what the 

Commission believed to be the factual predicate for its conclusion that an enforcement 

proceeding is warranted.   

At that point, the Commission had Division present its evidence to one of its other 

employees, an ALJ. The ALJ was tasked with looking at the same set of allegations and telling 

the Commission whether the Commission’s previous conclusion that there had been a violation 

of law was correct. In other words, the Commission reviewed evidence presented by one set of 
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its employees to come to the conclusion that a violation was committed and then had another of 

its employees review the same evidence and its findings to tell it whether it was wrong.   

 It appears that this danger was realized in the instant proceedings. For example, as we 

have discussed, the Commission previously found in relation to a settled order that the 

statements regarding the warehouse agreements in the Octans Offering Circular and Pitch Book 

were “material misstatement[s] in that [they] made no mention of Magnetar’s rights.” (See, e.g., 

RX 129 at ¶¶ 4, 5.) Although that settled order contains the boilerplate disclaimer that the 

findings “are not binding on any other person or entity in this or any other proceeding,” that 

order manifestly expressed the opinions and conclusions of the Commission. Following the 

Commission’s lead, the ALJ too found that failure to mention Magnetar’s rights in the 

warehouse was material. (ID at 68-69.) However, that finding made no sense in light of the 

evidence and his other findings. (See Resp’ts Opposition Br. at 7 n.6.)  

 In fact, notwithstanding the evidence or arguments, the ALJ complied with what was 

generally expected of him, notably: (i) he found liability on the basis of a theory not charged in 

the OIP; (ii) he adopted Wagner’s opinion on the ultimate issue that Respondents violated the 

standard of care, even though, as he acknowledged, Wagner could not articulate the standard of 

care; (iii) he discredited Chau’s testimony about certain hearsay emails involving the purchase of 

the BBB Norma bonds, even though no one else testified about those emails, Chau was asked to 

speculate on what others meant, and it was equally probable that the emails had an innocuous 

meaning; and (iv) he accepted, without any critical review of the evidence, that the BBB Norma 

bonds were impaired at the time of purchase. Again, we do not raise these issues in order to 

prevail on anything other than the merits of the law and evidence. We raise these issues because 

Respondents were never afforded its due process rights to have a fair and impartial hearing.  
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