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ARGUMENT

I. Standard Of Review

“[S]ubstantial evidence review is not a rubber stamp.” Penobscot Air 

Services, Ltd. v. Federal Aviation Administration, 164 F.3d 713, 718 n.2 (1st Cir. 

1999). It “involves some deference,” but it “also has some bite.” Town of Amherst 

v. Omnipoint Communications Enterprises, Inc., 173 F.3d 9, 16 (1st Cir. 1999). 

Even under the Administrative Procedure Act, “[r]eviewing courts . . . are not to 

abdicate the conventional judicial function.” Penobscot Air Services, 164 F.3d at 

718 n.2 (quoting Universal Camera Corp. v. NLRB, 340 U.S. 474, 490 (1951)).

When assessing the “substantiality of evidence,” a court “must consider the 

record as a whole, including contrary evidence,” Omnipoint Communications MB 

Operations, LLC v. Town of Lincoln, 107 F. Supp. 2d 108, 115 (D. Mass. 2000), 

and “must take into account whatever in the record fairly detracts from its weight.” 

Universal Camera Corp., 340 U.S. at 488. While performing its holistic review, 

moreover, the court must ensure (1) that the agency itself did “not ignore” 

evidence presented by the defendant, and (2) that if the agency has rejected 

uncontroverted evidence for the defense, it had “a good reason for rejecting it.” 

Omnipoint Communications MB Operations, 107 F. Supp. 2d at 115. The agency 

“is not free to prescribe what inferences from the evidence it will accept and reject, 

but must draw all those inferences that the evidence fairly demands.” Southwestern 
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Bell Mobile Systems, Inc. v. Todd, 244 F.3d 51, 59 (1st Cir. 2001) (quoting 

Penobscot Air Services, 164 F.3d at 718). Thus, “[w]hen the record ‘clearly 

precludes the [agency’s] decision from being justified by a fair estimate of the 

worth of the testimony of witnesses or its informed judgment on matters within its 

special competence or both,’ that decision must be set aside.” Id. at 59 (quoting 

Penobscot Air Services, 164 F.3d at 718).

The standard of review is reinforced here by the fact that, when the 

Commission revived the Typical Slide charge against Mr. Hopkins, it rejected the 

ALJ’s findings and conclusions on the matter. Contrary to the Commission, for 

example, the ALJ found as fact that the Typical Slide was not materially 

misleading. ADD46.1/ “On appellate review, courts are entitled to expect, at a 

minimum, that an agency which rejects an ALJ’s factfinding will provide a rational 

exposition of how other facts or circumstances justify such a course of action.” 

Dantran, Inc. v. U.S. Dep’t of Labor, 171 F.3d 58, 73 (1st Cir. 1999). The 

reviewing court “has an obligation to examine the evidence and findings of the 

[agency] more critically than it would if the [agency] and the ALJ were in 

agreement,” Young v. U.S. Dep’t of Agriculture, 53 F.3d 728, 732 (5th Cir. 1995)

                                          
1/ The ALJ determined that it was therefore unnecessary to evaluate Mr. 
Hopkins’ culpability as it pertained to his use of the Typical Slide. ADD46.
However, the ALJ prefaced her opinion with a detailed finding that Mr. Hopkins 
was a credible witness. ADD3. As the Court will see, the Commission implicitly
rejected this credibility determination as well when it found that Mr. Hopkins acted 
with scienter. See Section V, below.
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(internal quotation marks omitted), and therefore, “even though the ultimate 

standard of review remains the same,” it “must consider whether the Agency’s 

rejection of the ALJ’s finding was itself reasonable.” Mathew Enterprise, Inc. v. 

NLRB, 498 Fed. Appx. 45, 46 (D.C. Cir. 2012).

II. False Or Misleading

In his opening brief, Mr. Hopkins explained that the Commission erred when 

it rejected the ALJ’s finding that the Typical Slide was not misleading because (1) 

the Slide presented only a “typical” allocation of LDBF’s assets, and not its actual 

investment in (or, to use the jargon, its “exposure to”) any sector of securities at 

any given moment, and (2) SSgA also disclosed timely, accurate data about the 

actual composition of the Fund’s portfolio by sector weight. Hopkins Br. 31-32.

“Context,” Mr. Hopkins argued, “makes all the difference.” Id. at 32. Mr. Hopkins 

believed this to be axiomatic – a particular application of “the ‘unremarkable 

proposition that statements must be analyzed in context’ when determining 

whether or not they are materially misleading.” Grossman v. Novell, Inc., 120 F.3d 

1112, 1120 (10th Cir. 1997) (quoting Rubinstein v. Collins, 20 F.3d 160, 167 (5th 

Cir. 1994)). 

But the Commission has pushed back on the law, claiming that for this 

purpose, context does not make a difference: “the slide’s statement about LDBF’s 

‘typical’ investment was itself false and misleading, regardless of any other 
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information SSgA may have disseminated.” Commission Br. 18. As ostensible 

support for this broad statement, the Commission cites, and quotes in part, a 

Supreme Court decision:

As the Supreme Court has stated, publishing true facts alongside false 
ones may render a misstatement immaterial but it will not “lose its 
deceptive edge simply by joinder with others that are true.” Virginia 
Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1097-98 (1991) 
(emphasis added).

Commission Br. 18-19.

The Commission, however, did not quote Virginia Bankshares in full, and 

the abridged quote may create the misimpression that an inaccurate statement will

never lose its “deceptive edge” by joinder with what the Commission calls 

“corrective information.” Commission Br. 20. The Supreme Court actually said

that, “[w]hile a misleading statement will not always lose its deceptive edge simply 

by joinder with others that are true, the true statements may discredit the other one 

so obviously that the risk of real deception drops to nil.” 501 U.S. at 1097 

(emphasis added). 

The omitted words establish that there are circumstances in which “mixture 

with the true will neutralize the deceptive.” Id. To be sure, “not every [such] 

mixture” will suffice. Id. Accurate information will fail to neutralize the deceptive

if “it would take a financial analyst to spot the tension between the one and the 

other,” id., but the deceptive edge will disappear if “the inconsistency would 
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exhaust the misleading conclusion’s capacity to influence the reasonable 

[investor].” Id. at 1097-98.

Just as Mr. Hopkins argued in his opening brief, then, it comes down to 

context. But context is a matter of fact, and the Commission does not argue the 

facts here. It does not dispute that SSgA disseminated contemporaneous 

information about LDBF’s actual portfolio composition, or that this information

was every bit as “corrective” as Virginia Bankshares required it to be. 

With respect to the composition of LDBF’s portfolio “by sector,” it would 

not take a financial analyst – or even a sophisticated layperson – to spot the tension 

between the Typical Slide and, for example, LDBF’s quarterly Fact Sheets. Both 

the Typical Slide and the Fact Sheets announced that they would provide some

information about LDBF’s “sector weights” or “sector breakdown,” in both cases 

measured “by market value.” The Slide, however, portrayed only LDBF’s “Typical 

Portfolio Exposures and Characteristics,” and it did not set that portrait in a time 

frame. JA4413. Each of the Fact Sheets, on the other hand, explicitly described the 

Fund’s actual sector weights on a particular date. JA1803-10. The Slide indicated 

that the Fund’s undated, “typical” exposure to the ABS sector was 55%, JA4413,

while the Fact Sheets supplied data about ABS exposure that varied according to 

the fluctuations in LDBF’s portfolio, JA1803-10. In the eyes of even an untrained 

reader – much less a professional investment consultant like the Division’s only 
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investment-side witness, David Hammerstein – these inconsistencies would 

“exhaust [the Slide’s] capacity to influence the reasonable [investor].” Virginia 

Bankshares, 501 U.S. at 1097-98. 

III. The Availability Of “Corrective Information”

The distinctions between the Typical Slide and the Fact Sheets are so 

apparent that the Commission does not challenge them, and thus it tacitly concedes

that the information disclosed by SSgA was, in substance, fully corrective of any 

potential misunderstanding. The Commission argues, rather, that the corrective 

information was not sufficiently available: “Where misrepresentations are made 

directly to investors, it is no defense to a finding of materiality to claim that 

accurate or corrective information was available upon request or through the 

investors’ own research efforts.” Commission Br. 20. “That rule,” the Commission 

says, “holds especially true where, as here, any corrective information is not 

widely distributed to investors.” Commission Br. 21.

Note that, according to the Commission, the availability of corrective 

information affects the “materiality” of the alleged misstatement or omission. The

burden of proving materiality, like the burden of proving every other element of a 

securities fraud claim in an enforcement action, belongs to the Commission. 

ADD85, n.102 (citing Steadman v. SEC, 450 U.S. 91, 102 (1981)). Materiality, 

moreover, depends on the significance of an inaccuracy or omission within a 
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defined context: “the total mix of information made available” to investors. In re 

Smith & Wesson Holding Corp. Sec. Litig., 669 F.3d 68, 74 (1st Cir. 2012). 

Thus, because the Commission has the burden of proving materiality, it is

responsible for placing an alleged misstatement in context and for establishing the 

boundaries and contents of the “total mix.” Otherwise, the Commission or a civil 

plaintiff – or, for that matter, a criminal prosecutor – could simply proclaim the 

significance of a technical inaccuracy or a bit of omitted information, and shift to 

the defendant the real burden of fitting the statement or omission into the context 

from which it drew (or did not draw) its significance.

It was therefore incumbent on the Division to show that the total mix of 

information here did not contain the indisputably-corrective information found in 

the Fact Sheets (and, as the ALJ found, in “other sources” as well, ADD46). For 

the most part, though, the Commission argues as though the burden of disproving

this essential element of the charge had, for some unstated reason, been shifted to

Mr. Hopkins. The Commission repeatedly blames Mr. Hopkins for not doing the 

Division’s job, i.e., for not building a record that established the precise extent to 

which corrective information was distributed to LDBF’s investors: 

▪ “Hopkins identifies no more than three instances in which the Fact 

Sheets were actually sent to investors,” Commission Br. at 21;
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▪ “Hopkins also cites no evidence that Yanni Partners or National 

Jewish ever received corrective information,” id. n.4;

▪ “[A]lthough Hopkins’ attorney questioned Hammerstein at length 

about the May 10, 2007 meeting, he never asked Hammerstein whether Yanni 

Partners or National Jewish received such information.” Id.

Shifting the burden of proof would be objectionable under any 

circumstances, but it would be especially inappropriate with respect to the 

distribution of the quarterly Fact Sheets that constituted one class of corrective 

information. After all, the Division claimed throughout the administrative process 

that the Fact Sheets themselves were actionable. ADD43. The ALJ ultimately 

rejected the charge based on the Fact Sheets, holding that they did not contain 

material misrepresentations, ADD44, and the Commission ultimately agreed, 

concluding “that Hopkins cannot be held liable with respect to the Fact Sheets.” 

ADD95.

During the evidentiary hearing, however, the charge based on the Fact 

Sheets was still alive, and thus, while the parties were building the record, the 

distribution of the Fact Sheets was a factual element of the Division’s case. Indeed, 

the Division tried to carry its burden at trial, showing one defense witness a Fact 

Sheet and asking him if “you’re aware that these fact sheets . . . , these were 

frequently distributed to clients and prospective clients of the Limited Duration 
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Bond Fund?”, and if he would “agree with me that these fact sheets are part of the 

total mix of information that’s available to investors who are trying to make 

investment decisions about a fund like LDBF?” JA1552. Later, in its proposed 

findings of fact, the Division cited this exchange in support of an unequivocal

assertion that the Fact Sheets “would be part of the total mix of information 

available to investors making investment decisions.” JA437-438. Now, apparently, 

the Commission wants to disown this admission and ascribe significance to the fact 

that Mr. Hopkins did not prove what the Division was obliged to prove (and 

claimed to have proven).

Responsibility for the state of the record cannot so blithely be laid at Mr. 

Hopkins’ door, but even if it could, the state of the record with respect to the 

distribution of corrective information is not what the Commission makes it out to 

be. First, as the ALJ concluded, “[t]he undisputed evidence is that when requested, 

SSgA provided information about actual LDBF portfolio holdings to clients and 

consultants.” ADD46. This finding contradicts the Commission’s claim that 

“Hopkins himself testified that SSgA did not generally provide clients with 

information about portfolio holdings because it would ‘give competitors an idea of 

how we’re doing what we’re doing.’” Commission Br. 21 (citing JA826) (second 

emphasis added).
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Mr. Hopkins said no such thing. The Commission has no evidence that 

SSgA ever withheld any information, corrective or otherwise, from any “client.” 

At JA826, Mr. Hopkins testified only that SSgA generally did not give out detailed 

information about specific portfolio holdings to “prospects,” i.e., to individuals and 

institutions that were not clients, but merely “thinking about investing in the 

Limited Duration Bond Fund.” JA826.2/

The firm’s “policy,” on the other hand, allowed its representatives to 

“provid[e] this info to consultants and existing clients. . . .” JA1860. And, as the 

ALJ also found, “information about holdings of the LDBF and other similar funds 

was available from a variety of other sources all within reasonable reach of the 

LDBF’s sophisticated investors.” ADD46.

Indeed, SSgA did not just place these sources “within reasonable reach,” but 

actively transmitted the information to investors. Among other things, as the ALJ

found, SSgA’s relationship management unit “had a client-facing group that 

collected and delivered detailed transaction and performance information to clients 

on a monthly basis. [JA1466-67]. The monthly information sent to clients and 

                                          
2/ Notwithstanding SSgA’s policy, Mr. Hopkins sometimes released detailed 
portfolio information even to prospects. See, e.g., JA1860 (attaching information 
about LDBF’s portfolio holdings in response to request from prospect, and offering 
to provide even more detail, despite the firm’s “policy of providing this info to 
consultants and existing clients only,” and even though “we have been burned in 
the past in sending very detailed portfolio holdings to prospects and never hearing 
from them again”).
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consultants included an investment summary, a performance report, fund sector 

breakdowns, appraisal reports, and monthly commentaries. [JA1493].” ADD9 

(emphasis added). In addition, “SSgA’s clients and consultants were provided 

access to the Clients Corner and Consultants Corner, a password-protected website 

that provided account and performance information. [JA4942, 2519]. The LDBF 

also made available audited annual financial statements to its clients. [JA1437].” 

ADD9.

The quarterly Fact Sheets, as noted, broke down LDBF’s holdings by sector. 

Each of the annual financial statements “contained a Schedule of Investments that 

described the LDBF’s holdings” in fine detail. ADD9 (citing JA1101 and Hopkins 

Ex. 23). Moreover, although the Division never introduced an example of the 

monthly performance reports for LDBF or any of the SSgA funds that invested in 

LDBF, the record does contain an example of a performance report, which 

disclosed – among other things – the subject fund’s holdings by “Sector Weights” 

as well as its “Return by Sector.” JA4827; JA1492-93.3/ Even the Division, while 

claiming that the precise contents of the monthly reports could vary, admitted that 

they “typically supplied more detailed information such as sector allocation and 

                                          
3/ Hopkins Ex. 160 consists of twenty-two pages. The full exhibit was admitted 
at trial, JA1446, and the pages under discussion were used to examine witnesses.
JA1444-46, 1492-93. Only the first page of the exhibit was reproduced in the Joint 
Appendix. JA4827. For the Court’s convenience, a copy of the full exhibit is 
reproduced in the Addendum to this reply brief. Fed. R. App. P. 30(a)(2).

Case: 15-1117     Document: 00116870543     Page: 16      Date Filed: 08/03/2015      Entry ID: 5927096



- 12 -

credit quality about each SSgA fund in the client’s investment portfolio. . . .” 

JA542. Thus, the record indicates that the performance reports contained much the 

same “corrective information” as the Fact Sheets (except that the information was 

updated on a monthly, rather than a quarterly, basis), and amply justified the ALJ’s 

finding that the “monthly information sent to clients and consultants included . . . 

fund sector breakdowns. . . .” ADD9. SSgA provided the performance reports 

directly to clients, and also made them accessible on-line to both clients and their 

consultants at the “Clients Corner” and “Consultants Corner” portions of the SSgA 

website. JA4827; JA1493.

The Commission’s primary witness, David Hammerstein, knew all this, or at 

least he should have known it. Hammerstein admitted that the annual financial 

statements would have disclosed the Fund’s specific holdings, JA1437, and he 

must have known about the monthly performance reports and their contents 

because the sample report described above was attached to an e-mail that SSgA

sent to Hammerstein, along with one of his clients and one of his colleagues at 

Yanni Partners, in June 2006. JA4827.

If the record does not establish whether Hammerstein’s clients at National 

Jewish received hard copies of the performance reports, Fact Sheets and financial 

statements, it is because the Division called no witnesses from National Jewish – a 

notable omission, given that the charge based on the Typical Slide involved 
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statements Mr. Hopkins supposedly made at a meeting attended by several 

National Jewish employees. JA2091. The evidence does show, however, that a 

representative of National Jewish named Jennifer Powers repeatedly accessed the 

Clients Corner website at which the performance reports were available. In fact, 

during the four months that immediately preceded the May 10 meeting, Ms. 

Powers accessed Clients Corner eleven times. JA4534 (exhibit provided on CD). 

Consequently, this case is nothing like those the Commission cites, Commission 

Br. 20-21, where arguably-corrective information was deemed ineffective because 

it was only available through “sporadic news reports.” New Jersey Carpenters 

Health Fund v. Royal Bank of Scotland, 709 F.3d 109, 127 (2d Cir. 2013); Dolphin 

& Bradbury, Inc. v. SEC, 512 F.3d 634, 641 (D.C. Cir. 2008).4/

                                          
4/ This case is also distinguishable from SEC v. Morgan Keegan & Co., Inc., 
678 F.3d 1233 (11th Cir. 2012), because that decision only vacated a grant of 
summary judgment to the defendant. Id. at 1236. In that procedural posture, the 
burdens were reversed: the defendant, as the moving party, had to demonstrate the 
absence of a genuine dispute of material fact, and the Commission, as the non-
moving party, was entitled to the benefit of any inference that could reasonably be 
drawn in its favor. See, e.g., FindWhat Investor Group v. FindWhat.com, 658 F.3d 
1282, 1307 (11th Cir. 2011). In Morgan Keegan & Co., the Eleventh Circuit 
decided that the grant of summary judgment was improvident where corrective 
information “was apparently posted somewhere on Morgan Keegan’s website” but 
the defendant/movant had “not cited evidence showing specifically where it was on
the website or how a customer would navigate to it,” id. at 1241, and thus had not 
established the absence of a genuine factual dispute in the face of evidence from 
“customer-investors who aver they never received or knew about the written 
disclosures at the time of their purchases.” Id. at 1252.
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IV. The “Naked ABS Exposure” Theory Of Materiality

The Commission’s position on the element of materiality continues to be a 

moving target. When this case began, the Division advertised it as, first and 

foremost, a matter involving misrepresentations about LDBF’s “subprime 

exposure.” The very first non-boilerplate sentence of the Order Instituting 

Proceedings (OIP) alleged that Mr. Hopkins had “misled investors about the extent 

of subprime mortgage-backed securities held in certain unregistered funds,” JA59 

¶1 (emphasis added), and the second paragraph of the OIP ended by alleging that 

“State Street and Hopkins continued to describe the Fund to prospective and 

current investors as having better sector diversification than a typical money 

market fund, while failing to disclose the extent of its exposure to subprime 

investments.” JA59 ¶2 (emphasis added).

Although the Typical Slide described the Fund’s portfolio only in terms of 

“quality” (i.e., bond ratings) and “sectors” – including “asset-backed securities” or 

“ABS” – the Division nevertheless cast the charge based on the Slide in terms of a

putative connection between sector weights and “subprime exposure.” It alleged

that “Hopkins knew that the Fund’s typical ‘ABS’ exposure had long exceeded 

55% because Hopkins knew State Street categorized all of the Fund’s subprime 

investments as ‘ABS’ and Hopkins also knew that the Fund had been, and 
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continued to be, invested in virtually all subprime investments.” JA63 ¶17 

(emphasis added).

From the outset, then, the Division’s primary theory of materiality was that 

the allegedly-misleading bar chart in the Typical Slide was significant to investors

because it misrepresented or omitted LDBF’s “subprime exposure.” But that theory 

proved untenable in the face of overwhelming evidence of a fatal chronological 

mismatch: LDBF’s “subprime exposure” was not a material matter before the so-

called “subprime crisis,” and the crisis did not begin until the summer of 2007, 

several weeks after the May 10 meeting with Hammerstein and his clients from 

National Jewish. Hopkins Br. 36-42.

The Commission never disputed this. In its decision on the administrative 

appeal, rather, it ignored the “subprime exposure” theory of materiality and 

replaced it with a rationale that made “ABS exposure” the linchpin of materiality, 

concluding that “reasonable investors would have viewed disclosure of the fact 

that, during the relevant period, LDBF’s exposure to ABS was substantially higher 

than was stated in the slide as having significantly altered the total mix of 

information available to them.” ADD86.

As Mr. Hopkins explained in his opening brief, however, the Commission’s 

new “ABS exposure” theory was really an “increased risk profile” theory, because 
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increased risk was the only reason the Commission gave for its finding of 

materiality:

We have held that omissions about changes to portfolio composition 
meet this standard because “reasonable investors would have 
considered it important” to know that a fund had changed its 
portfolio composition and thereby increased its risk profile. Here, we 
similarly conclude that reasonable investors would have viewed 
disclosure of the fact that, during the relevant period, LDBF’s 
exposure to ABS was substantially higher than was stated in the slide 
as having significantly altered the total mix of information available to 
them.

ADD86 (emphasis added) (footnotes omitted).

Mr. Hopkins refuted the “increased risk profile” theory in his opening brief, 

marshaling evidence which established that any changes in LDBF’s ABS exposure 

in 2006-2007 did not increase its risk profile; that LDBF’s risk profile (as 

measured by bond quality) actually decreased during this period; and that both the 

Typical Slide and “other sources” gave an accurate picture of the Fund’s risk 

profile throughout. Hopkins Br. 45-48.

The Commission cannot and does not challenge this evidence. Instead, the 

Commission now claims that “increased risk profile” wasn’t the reason for its 

materiality finding. This case, the Commission says, is merely “similar” to the 

cases it cited in its decision, in which changes to a portfolio’s composition were 

deemed material because they thereby increased its risk profile. Commission Br. 

22. “But,” the Commission protests, it “never suggested that only such changes are 
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material. Rather, it reasonably determined that investors also would have wanted to 

know that LDBF’s exposure to ABS was substantially higher than the slide stated.” 

Commission Br. 23.

The Commission’s decision, of course, speaks for itself, and Mr. Hopkins 

submits that it does not say what the agency now claims it to have meant. But even

if the Court accepts the Commission’s revision for purposes of argument, this new 

spin on an old explanation is insufficient because it begs the essential questions. If 

this case does not involve an increased risk profile, then how is it “similar” to the 

cases cited in the Commission’s decision? If changes to LDBF’s ABS exposure 

were not material “because [they] thereby increased its risk profile,” then why were 

the changes material? 

Subtracting the increased-risk-profile rationale from the finding leaves the 

Commission with no rationale at all, only a bald assertion that “it reasonably 

determined that investors also would have wanted to know that LDBF’s exposure 

to ABS was substantially higher than the slide stated.” Commission Br. 23. As far 

as its brief discloses, in other words, the Commission is now relying on a “naked 

ABS exposure” theory of materiality.

There is nothing in the record to fill the gap left by the Commission’s brief. 

The brief cites only two pieces of evidence. First, the Commission claims that 

“Hopkins himself testified that SSgA generally regarded information about its 
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portfolio allocation as sufficiently important that it sought to avoid disclosing it in 

order to protect its competitive advantage.” Commission Br. 20 (citing JA826).

The Court has already seen that this allegation is inaccurate. At JA826, Mr. 

Hopkins actually testified only that SSgA discouraged the disclosure of detailed 

information about its specific portfolio holdings to prospects. JA826; JA1860. But 

even prospects had access to aggregated information about sector weights: it was 

in the Fact Sheets, which SSgA used as a “marketing tool,” JA812, and “frequently 

distributed to clients and prospective clients,” JA1552. As for clients, the Court has 

also seen that SSgA in general, and Mr. Hopkins in particular, freely disclosed 

information about LDBF’s “portfolio allocation” – at all levels of generality and 

specificity – to clients and consultants through the monthly performance reports, 

quarterly Fact Sheets, annual financial statements, and the “other sources” cited by 

the ALJ.

This leaves David Hammerstein’s testimony that, as the Commission puts it,

“he found the sector allocation information on the slide important because ‘[i]t led 

to the impression that the fund was well diversified.’” Commission Br. 20 (citing 

JA1414-15). This snippet is the only evidence in the record that even appears to 

suggest that LDBF’s sector weights might have been important to anybody on the 

investment-side of the equation. Hammerstein, of course, was a consultant, not an 

investor. No investors testified that ABS exposure was significant to them (the 
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Division did not call even a single investor to the stand), and the Division did not 

elicit any expert testimony on the issue. The defense, on the other hand, introduced

evidence that demonstrated an almost uniform lack of investor interest in the 

subject of LDBF’s portfolio allocations, JA844-46, 1467-68, 1480, 1516, 4849 ¶41

– evidence which led the ALJ to find that “most investors do not inquire into the 

composition of a fund’s portfolio holdings.” ADD46. David Hammerstein himself 

admitted that when performing pre-crisis due diligence on SSgA’s funds, he did 

not inquire into ABS exposure in particular or sector allocations in general.

JA1410; JA1436.

However, the Court need not determine whether, upon consideration of the 

record as a whole, a reasonable mind could have found that Hammerstein’s 

testimony – standing alone in the face of so much contradictory proof – constituted

a preponderance of evidence for a finding of materiality. See Klein v. Peterson, 

866 F.2d 412, 414 (Fed. Cir. 1989) (describing interrelationship between agency’s 

burden of proof and substantial evidence standard of review). This is because 

Hammerstein did not testify that ABS exposure, in and of itself, was important to 

him or anybody else. 

The Commission’s description of Hammerstein’s testimony is incomplete.

When asked why LDBF’s sector allocations were important to him, Hammerstein 

did not – as the Commission’s brief quotes him – say that the information was 
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meaningful simply because “[i]t led to the impression that the fund was well 

diversified.” Commission Br. 20 (citing JA1414-15). He said, in full: “It led to the 

impression that the fund was well diversified, and therefore that State Street took 

steps to reduce the risks or control the risks.” JA1415.

Hammerstein’s personal theory of materiality, in other words, was not a 

“naked ABS exposure” theory at all, but a close cousin to the “increased risk 

profile” theory that the Commission articulated in its decision (but has disowned in 

its appellate brief). Hammerstein was remarkably and repeatedly clear on this. 

When asked why he had not inquired about portfolio holdings before 

recommending an investment with SSgA to his clients – that is, when asked why 

he had not asked to see the very information that he would later claim was material 

to him – Hammerstein explained that as long as he knew the risk profile, he didn’t 

need to see the holdings: “[w]e based our due diligence procedures on our 

perceptions of risk.” JA1410.

Likewise, when asked why he had recommended that his clients liquidate 

their positions after the subprime crisis began, Hammerstein again cited risk: “We 

felt that the fund was much riskier than we were led to believe. We lost confidence 

in State Street’s ability to manage the risk of the portfolio, and we felt that State 

Street did not adequately inform us of the risks in the portfolio.” JA1417. The 

alleged misstatement in the Typical Slide, Hammerstein explained, was an 
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example of a situation in which “we felt that State Street did not adequately inform 

us of the risks in the portfolio. . . .” JA1417.

When it came to the alleged materiality of the Typical Slide, “risk” was 

Hammerstein’s touchstone. Therefore, the most that can be said about his

testimony is that it might be relevant to an “increased risk profile” rationale. But as 

the Court has seen, the Commission has disclaimed reliance on a risk-based theory 

of materiality.5/ Meanwhile, because Hammerstein’s testimony was couched so 

completely in terms of “risk,” it is irrelevant to the bare “ABS exposure” theory 

that the Commission now espouses. The Commission’s finding of materiality is 

truly naked, failing not just to explain why changes in ABS exposure might have 

been important to LDBF’s investors, but to garner the support of even a shred of 

salient evidence. 

V. Scienter

1. The Commission maintains that Mr. Hopkins “misconstrues the 

relevant scienter inquiry” by noting, in his opening brief, the absence of evidence 

that he knew the alleged changes to LDBF’s portfolio exposed investors to any 

identifiable danger or risk. Commission Br. 27. But Mr. Hopkins made this 

                                          
5/ At any rate, Hammerstein’s testimony about “risk” would be inadequate to 
support a finding of materiality for the reasons stated on pp. 45-48 of Mr. Hopkins’ 
opening brief. Among other things, if Hammerstein actually saw the Typical Slide 
at the May 10, 2007 meeting, then he saw of the bar chart that accurately depicted
LDBF’s “typical” risk profile in terms of the credit quality of the securities in its 
portfolio. Hopkins Br. 47.
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argument in response to the Commission’s own reliance on Fundamental Portfolio 

Advisors, Inc., 56 SEC 651, 2003 SEC LEXIS 1654 (July 15, 2003) (ADD86, 91), 

where the finding of scienter was based on “specific warnings” to the defendant 

that, by making certain changes to his fund’s portfolio, he “was taking on a high 

degree of interest-rate risk.” Hopkins Br. 60. Certainly it is permissible for the 

respondent in an SEC enforcement action to point out a key distinction between his 

case and a decision on which the prosecution has relied.

The question of risk was relevant to the scienter inquiry, moreover, because 

the Commission had made it relevant to the element of materiality. Materiality and 

scienter are “intimately bound up,” City of Dearborn Heights Act 345 Police & 

Fire Retirement Sys. v. Waters Corp., 632 F.3d 751, 757 (1st Cir. 2011) (internal 

quotation marks omitted), because proof of scienter requires proof that the 

defendant knew his statement “was made in reference to a matter of material 

interest to investors,” Geffon v. Micrion Corp., 249 F.3d 29, 35 (1st Cir. 2001). 

“[Q]uestionable materiality” will “deprive[] any inference of scienter of forward 

momentum that would be helpful to plaintiffs.” Auto Indus. Pension Trust Fund v.

Textron, Inc., 682 F.3d 34, 39 (1st Cir. 2012). Therefore, as long as the

Commission’s finding of scienter purported to rest on the “increased risk 

exposure” theory of materiality, it was deficient for lack of evidence that Mr. 
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Hopkins knew changing the composition of the Fund’s portfolio to add “ABS 

exposure” would “thereby increase its risk profile.”

2. The Division’s failure to prove awareness of risk may no longer be 

germane, now that the Commission has expressly disavowed “increased risk 

profile” as a rationale for its finding of materiality. Commission Br. 22-23. This, 

however, does not mean that the Commission has been relieved of its obligation to 

prove that Mr. Hopkins knew the alleged misstatement in the Typical Slide “was 

made in reference to a matter of material interest to investors.” Geffon, 249 F.3d at 

35. If the alleged “matter of material interest” is now the Fund’s “ABS exposure,” 

then the charge can survive only if supported by sufficient evidence that Mr. 

Hopkins knew ABS exposure was important to investors.

In its decision, the Commission purported to find that Mr. Hopkins knew the 

alleged misstatement in the Typical Slide was material to LDBF investors because 

“on numerous occasions in 2006 and 2007, he responded to requests from 

investors, consultants, and client-facing SSgA personnel about LDBF’s actual

subprime RMBS exposure.” ADD90 (emphasis added). Mr. Hopkins pointed out 

two flaws in this reasoning. First, the Commission’s reliance on inquiries about 

“subprime RMBS exposure” to establish knowledge of materiality was 

incongruous because the Commission had abandoned the Division’s “subprime 

exposure” theory and adopted an “ABS exposure” theory of materiality in its place. 
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Hopkins Br. 58. How could inquiries about the number of oranges in LDBF’s 

basket establish scienter, when the Commission insisted that the number of apples

was the material, misrepresented fact? 

Second, the Commission’s reasoning was chronologically overbroad – the

only issue was Mr. Hopkins’ state of mind in May 2007, so any inquiries he fielded 

after that date were irrelevant. Hopkins Br. 58-59. The record showed that in fact 

he had received and responded to only a single investor query about “subprime 

exposure” before the May 10, 2007 meeting. Hopkins Br. 59 (citing JA2765-85).

The Commission’s brief purports to correct both flaws. It now claims that 

the finding of scienter was supported by evidence showing that “Hopkins received 

– and responded to – requests from consultants, investors, and client-facing 

personnel for updated information about LDBF’s ABS exposure before the May 

2007 meeting.” Commission Br. 25 (emphasis added). And, the Commission 

contends, there were actually “two such inquiries before May 10, 2007. . . .” 

Commission Br. 26.

The record says otherwise. The two interactions cited by the Commission 

may have occurred before May 10, 2007, but neither of them concerned “LDBF’s 

ABS exposure.” The first inquiry, in November 2006, came from a prospective 

investor and asked for “details down to the underlying security level” about 

LDBF’s portfolio. JA1862. Nothing in this request indicates that the prospect was 
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interested in LDBF’s ABS exposure, and thus nothing about the request could have 

warned Mr. Hopkins that LDBF’s ABS exposure was material to investors. 

The second inquiry has already been discussed in Mr. Hopkins’ opening 

brief. Hopkins Br. 59-60. It came, in April 2007, from a consultant who was 

interested in LDBF’s “subprime” exposure. JA2770-2772. Nothing in the record of 

this interaction suggests that the consultant possessed, or expressed, any interest in 

LDBF’s ABS exposure. Again, a single client’s question about apples would not 

put Mr. Hopkins on notice that oranges were significant to investors.

3. To support its finding of scienter, the Commission also cites Mr. 

Hopkins’ practice of making copious notes on hard copies of presentation slides, 

including notes about the actual, current composition of the Fund’s portfolio by 

sector weight. Commission Br. 24. Mr. Hopkins has already dealt with this issue in 

his opening brief (Hopkins Br. 56-58), and sees nothing in the Commission’s brief 

that requires additional comment. 

It may be worth pointing out, however, that the ALJ thought the same 

evidence favored Mr. Hopkins and undermined the charge based on the Typical 

Slide. ADD46 (Typical Slide was not materially misleading because, among other 

things, “Hopkins had with him at the presentations information about the actual 

composition of the LDBF’s portfolio”). This was a sensible conclusion. Scienter is

either a conscious intent to defraud, or at least something close to a “lesser form of 
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intent.” Greebel v. FTP Software, Inc., 194 F.3d 185, 199 (1st Cir. 1999). It is not 

logical to infer an intent to mislead investors from evidence that a defendant

routinely prepared himself to tell the truth about his fund’s portfolio composition. 

Mr. Hopkins testified unequivocally, and without refutation, that telling the 

truth was precisely his purpose in taking the notes in question, JA845-47, and the 

ALJ found that Mr. Hopkins was a credible witness. ADD3. More specifically, the 

ALJ found that Mr. Hopkins and Mr. Flannery were both credible witnesses:

. . . based on observing the demeanor of both men during their two 
days of testimony and scrutiny of their answers compared with all 
other evidence in the record. . . . Both Respondents answered without 
hesitation or equivocation and they evidenced candor, conviction, and, 
at times, frustration. My conclusion is supported by the testimony of 
every other witness who knew Flannery and Hopkins. Testaments of 
their honesty, good character, hard work, and concern for clients, were 
delivered enthusiastically and were not simply pro forma statements. 

ADD3.

When it argues that an inference of scienter can be teased out of Mr. 

Hopkins’ note-taking, therefore, the Commission is not just inviting the Court to 

make a counterintuitive leap. It is also rejecting Mr. Hopkins’ testimony, and 

implicitly rejecting the ALJ’s credibility finding, without providing a “rational 

exposition of how other facts or circumstances justify such a course of action,” 

Dantran, Inc. v. U.S. Dep’t of Labor, 171 F.3d 58, 73 (1st Cir. 1999), and without 

citing any evidence – much less “compelling” evidence – to the contrary.

Commission Br. 32 (citing Steven E. Muth & Richard J. Rouse, 58 S.E.C. 770 
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(Oct. 3, 2005) (“[W]e do not overturn credibility findings of the fact finder absent 

compelling evidence to the contrary.”)).

4. The Commission’s treatment of Mr. Hopkins’ notes is merely a 

specific example of a larger flaw, also pointed out by the ALJ with respect to one 

of the other failed charges based on David Hammerstein’s testimony: “There is no 

reason why Hopkins would mislead Hammerstein and provide others with accurate 

information.” ADD48.

In his opening brief, Mr. Hopkins argued that the Commission’s finding of 

scienter was most implausible precisely with respect to the “reasons why.”

Hopkins Br. 50-52. Mr. Hopkins had a long and spotless record for accuracy and 

integrity. During more than three decades in the financial services industry, he had 

never misled anybody or been accused of even the most insignificant misconduct. 

The purpose of his meeting with David Hammerstein and National Jewish was to 

discuss the Fund’s investment in the BBB-ABX Index, not its “ABS exposure.” 

Hopkins Br. 8.

Mr. Hopkins had recently communicated with a number of other investors 

about this subject – in person and in writing – and had not misled any of them. 

Nothing in the record suggests that SSgA was particularly concerned about losing 

National Jewish as a client, or that Mr. Hopkins personally had any financial stake 

in the outcome of the meeting. The ALJ’s question about “reasons why” thus

Case: 15-1117     Document: 00116870543     Page: 32      Date Filed: 08/03/2015      Entry ID: 5927096



- 28 -

applies to the scienter finding in support of the charge based on the Typical Slide: 

Why would Mr. Hopkins have walked into the meeting on May 10, 2007 and either 

(1) consciously misled Hammerstein and National Jewish about a matter he knew 

to be material, or (2) consciously disregarded a known danger of doing so?

The Commission has never answered that question, and it does not do so 

now. Instead, it argues that Mr. Hopkins’ motive (or lack thereof) is “beside the 

point.” Commission Br. 23. In support of this proposition, the Commission cites a

decision from the Seventh Circuit. Id. (quoting SEC v. Koenig, 557 F.3d 736, 740 

(7th Cir. 2009)). 

It is not clear to Mr. Hopkins what “point” the Seventh Circuit was trying to 

make in Koenig; the statement on which the Commission relies was dictum, 

however, and it has never been cited by another court. In any event, citing Koenig

hardly establishes that motive is universally “beside the point” to the determination

of scienter in every securities-fraud case. Many courts, including the Supreme 

Court, have said that the defendant’s “motive can be a relevant consideration,” and 

in particular that the presence of a financial motive “may weigh heavily” on the 

issue. Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 325 (2007). See 

also Greebel, 194 F.3d at 197 (adopting view of Sixth Circuit that, for pleading 

purposes, “evidence of motive and opportunity was ‘relevant’ to pleading facts that 

could establish scienter”). By the same token, several courts have held, “the 
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absence of a motive – while not dispositive – is relevant and may count against a 

finding of scienter.” Anderson v. Spirit Aerosystems Holdings, Inc., 2015 U.S. Dist.

LEXIS 63179 at *41 (D. Kan., May 14, 2015) (emphasis added). See also Graham 

v. SEC, 222 F.3d 994, 1005 (D.C. Cir. 2000) (“lack of opportunity for personal 

gain may suggest lack of motive, which may in turn be relevant to the question of 

scienter”); Westley v. Oclaro, Inc., 897 F. Supp. 2d 902, 928 (N.D. Cal. 2012) (“if 

a motive to commit fraud can be a relevant [although not dispositive] circumstance 

supporting a claim of scienter, it would seem that an inability to show motive can 

be a relevant circumstances indicating the lack of scienter,” quoting Cutsforth v. 

Renschler, 235 F. Supp. 2d 1216, 1250 (M.D. Fla. 2002)); Roth v. Aon Corp., 2008 

U.S. Dist. LEXIS 18471 at *15-16 (N.D. Ill., Mar. 7, 2008); In re Acterna Corp. 

Sec. Litig., 378 F. Supp. 2d 561, 576 (D. Md. 2005).
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CONCLUSION

For the reasons stated in this reply brief, in the opening brief, and in the 

ALJ’s Initial Decision, the Court should reverse the Commission’s decision and 

vacate the Order Imposing Remedial Sanctions.

Respectfully submitted,

JAMES D. HOPKINS

By his attorneys,

/s/  John F. Sylvia   
JOHN F. SYLVIA (1ST CIR. NO. 17264)
ANDREW NATHANSON (1ST CIR. NO.
78561)
JESSICA C. SERGI (1ST CIR. NO. 99061)
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY 

AND POPEO, P.C.
One Financial Center
Boston, Massachusetts 02111
617-542-6000
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