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While securities litigators, internal and external counsel, and companies began 2014
collectively holding their breath over the pending outcome of the Halliburton v. Erica
John Fund1 case, in the end, the decision reached by the U.S. Supreme Court did not
significantly alter the landscape of federal securities class action litigation that was
already taking shape during 2013 — in terms of number and types of cases being filed.
With 169 cases filed in 2014, federal securities class action cases once again remained
at one of the lowest levels since the 1995 enactment of the Private Securities Litigation
Reform Act (PSLRA); however, the number of federal securities class action filings did
increase for a second consecutive year, up 6% from the 160 cases filed in 2013. Still, the
Halliburton2 case was not without effect. The suspense around its outcome may have
contributed to fewer federal securities class action lawsuits being brought in the first
half of the year (79 cases) — and an uptick in cases being brought in the second half of
the year (90 cases).
2014
2013
2012

160
149

2011
2010

Number of US federal
securities class action
lawsuits filed per year,
2010–2014

169

187
174

In our 2013 Study, we observed the countercyclical nature of federal securities class
action filings relative to stock market performance. For example, in years where the
market outperforms the previous year, the number of securities filings typically falls.
Likewise, in years where the market underperforms the previous year, the number of
securities filings typically rises. The observation continued to hold true in 2014. While
the gain in the S&P 500 was positive, it was below that of 2013, and the number of
federal securities class action cases increased, albeit by a minimal amount.

1 Halliburton Co. v. Erica P. John Fund, Inc., Supreme Court of the United States, No 13-317.
2 Ibid.
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Notwithstanding the impact of the Halliburton3 case
and the stock market performance on the number of
federal securities class action filings in 2014, the clear
trend emerging from 2014 is that federal securities
litigation continues to be largely driven by the actions
taken by regulators. Our 2014 Study, therefore, is partly
focused on the recent activities of regulators — as these
could be an indicator of the future of federal securities
class action litigation.

[The SEC has] seen a
significant jump in the
number of financial fraud
and issuer disclosure cases
that have been filed in the
past year, and an increased
awareness by companies
and auditors that the SEC is
closely focusing on them
and the quality of their
financial reports and
audits.4

With financial crisis-related litigation largely played out,
accounting-driven federal securities class actions are
on the rise — both in total number of cases (53, up from
Mary Jo White
46) and as a percentage of all cases filed (31%, up from
SEC Chair
29%). As described in greater detail throughout this
(October 1, 2014)
Study, there have been numerous cases, regulations,
and technological advances which may indicate that
accounting enforcement actions from regulators — and federal securities class action
litigation from shareholders — could continue to grow in the years ahead. This trend

3 Ibid.
4 “The Challenge of Coverage, Accountability and Deterrence in Global Enforcement,”
Mary Jo White, Chair of the U.S. Securities and Exchange Commission. Oct. 1, 2014.
http://www.sec.gov/News/Speech/Detail/Speech/1370543090864#.VSLLlWaXpVy
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may be driven by increased public attention on financial fraud, in addition to the U.S.
Securities and Exchange Commission’s (SEC) and other regulators’ focus on detecting and
prosecuting various forms of improper financial reporting.

2010
2010
65%

35%
60%

—Accounting

2011

29%

34%

40%

2012
66%

31%

2013
71%

2014
69%

—Non accounting

Percentage of
accounting and
non-accounting US
federal securities
class action
lawsuits filed
per year,
2010–2014 †

† Cases filed between 2010 and 2013 may have been updated with accounting allegations if the amended complaints alleged
accounting violations not previously recognized. Numbers for 2014 cases reflect initial case complaints.

The SEC has developed tools to help identify potential instances of improper financial
reporting, and has said that it is using these tools to significant effect. The Financial
Reporting and Audit Task Force, created in July 2013, utilizes advanced data analytics
tools designed to flag irregularities, outliers, and unusual trends among registrants’
financial statements and disclosures against comparable industry data.
In tandem, the SEC’s Office of the Whistleblower continues to receive tips of potential
securities law violations, including alleged accounting-related fraud. The Commission
issued whistleblower awards to more individuals in Fiscal Year 20145 than in all previous
years combined, including the largest award since its inception.

No issue — or company — too small
These developments put the spotlight on financial statements and disclosures, or lack of
disclosures. Potential accounting irregularities or inadequate disclosures, no matter how
small, may catch the attention of regulators, who are increasingly seeking clarification
from companies — or, if considered significant, are even opening investigations to
determine if the identified issue is indicative of a larger problem.
Just as no irregularity may be too small to warrant scrutiny from regulators, no company
is too small to be targeted for potential securities litigation. In fact, two-thirds (66%) of
companies named as defendants in federal securities class action lawsuits in 2014 were
“small-cap” (market capitalization of up to $2 billion) or less — including one quarter
(24%) who were “micro-cap,” with market capitalization under $300 million.

5 The SEC’s fiscal year is from October 1 to September 30.
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Percentage of
companies with US
federal securities
class action lawsuits
filed against
them by market
capitalization,
2013–2014†

2013

4

2

2

2014

8

9
24

23

24

18
2013

44

2014

42

Mega Cap (Market Cap ≥ $200B)
Large Cap ($10B ≤ Market Cap < $200B)
Mid Cap ($2B ≤ Market Cap < $10B)
Small Cap ($300M ≤ Market Cap < $2B)
Micro Cap (Market Cap < $300M)
Unlisted
† Market capitalization is calculated as the average market capitalization during the defined class period within the complaint.

Broken windows, damaged reputations
2014 has also shown that the SEC is continuing to pursue its “broken windows” approach
by targeting minor offenses that previously may not have attracted enforcement actions.
The theory behind this strategy, which was famously used by the New York Police
Department as a crime-fighting measure in the 1990s, is that catching small offenses is a
means of forestalling larger issues, to the larger benefit of the financial markets.
With the potential for follow-on federal securities class action litigation in the wake of
an SEC enforcement action — not to mention amplified reputational risk — it is clear
that companies should remain vigilant and not overlook even a single “broken window”
in their business operations, accounting controls, and financial reporting and disclosure
requirements. Such oversights could become very costly.
The risks are higher still in matters where the SEC has chosen to use a non-prosecution
or deferred-prosecution agreement to resolve a matter, and the company experiences
another incident within a specified probationary time period. In either instance, the
company could face significantly larger penalties and, of course, follow-on federal
securities class action litigation.
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Emerging issues to note
For public companies and their legal counsel, the challenges are intensifying — and
widening in scope. They should not only keep a sharp eye on their business operations,
but should also continue to focus on their accounting controls and financial reporting
and disclosure requirements. Importantly, companies should also be aware of the trends
sweeping through their industries and the marketplace, in general — not only the
commercial trends, per se, but also the impact such trends may have on accounting and
financial reporting and disclosure matters.
Companies should also take into consideration several key emerging issues that may soon be
susceptible to new regulations, increased scrutiny, and possibly follow-on federal securities
class action litigation — raising the potential for very large settlements. These issues are:
• The proliferation of the enforcement of anti-corruption statutes such as the U.S. Foreign
Corrupt Practices Act;
• The advance of cyber breaches, which may have lasting impacts beyond just
consumer perception;
• New complexities in financial markets, such as high frequency trading and so-called
“dark pools”; and
• The increase in initial public offerings (IPOs) of emerging growth companies and the
robust mergers and acquisitions (M&A) market.
We discuss each of these issues, and lay out the key data from 2014, in the pages ahead.
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Spotlight on financial reporting

Accounting irregularities in the crosshairs
Revenue is a key financial metric for both internal and external reporting purposes, so it is not
surprising that improper revenue recognition has historically been alleged as having been used
to falsely show increased performance. Twenty of the 53 accounting-related federal securities
class action filings in 2014 included allegations of improper revenue recognition, of which at
least four cases involved revenue-related fraud in the form of fictitious contracts and/or sales
invoices in order to inflate company revenue and earnings. Other federal securities class actions
that included allegations of revenue-related fraud involved cut-off or timing differences when
recognizing sales, as well as the expedited recognition of revenue from long-term contracts.
In addition to improper revenue recognition, another alleged scheme, commonly used to
fraudulently boost performance and manage earnings, is to understate expenses. Results from
2014 show that 30% (16 cases) of accounting-related federal securities class action lawsuits
alleged the understatement of liabilities and/or expenses — which represents a significant
increase from the seven such filings in 2013.

Figure 1:
Percentage of
accounting cases
citing specific issues,
2013–2014

58%

Internal controls

70%
38%

Revenue recognition

39%
32%

Other

26%
30%

Understatement of
liabilities & expenses

15%
21%

Overstatement
of assets

26%
15%

Estimates

Purchase accounting

2014

20%
6%
13%

2013

† Some cases allege multiple accounting issues.
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Another common trend in accounting-related federal securities class action cases is the
allegation of a lack of adequate controls over financial reporting, especially as related to
revenue recognition. There were 31 federal securities class action filings in 2014 that alleged
inadequate controls over financial reporting — only one case fewer than in 2013, but a 12%
decrease as a percentage of all accounting-related federal securities class actions. Of these 31
cases which alleged insufficient financial and internal controls, 11 also included allegations of
improperly recognizing revenue. This is consistent with 2013, where 12 such federal securities
class actions were brought.
While the percentage of accounting-related federal securities class actions was roughly in
line with figures from 2013, this number may fluctuate in the coming years. New principlesbased revenue recognition standards — designed to create convergence between the Financial
Accounting Standards Board and International Accounting Standards Board — are replacing
the rules-based revenue recognition requirements of U.S. Generally Accepted Accounting
Principles. The new standards, which go into effect in 2017, carry distinct financial reporting
and disclosure risks. Companies will be required to make more judgments and estimates, and
spend an increased amount of time documenting such assumptions.

How might the new
revenue recognition
standards impact your
business?
Download the 2014
PwC/FERF joint
survey

As noted in the executive summary, even small inconsistencies in accounting practices and
disclosures can lead to significant enforcement actions, especially given the SEC’s renewed
focus on accounting irregularities and “broken windows.” What follows is the potential for
regulatory inquiries and class action litigation, especially when hindsight is applied to refute
earlier estimates.
Companies would be wise, therefore, to enhance their internal controls over financial
reporting and pay special attention to the estimates and judgments upon which they base their
financial reporting and disclosures — and to carefully document the underlying basis for such
estimates — because when irregularities arise, these judgments are often the point of entry for
external scrutiny.
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RoboCop 2.0
One of the tools created by the SEC’s Financial Reporting
and Audit Task Force to broaden its enforcement footprint
is the Accounting Quality Model (or AQM, dubbed
“RoboCop” by the press). The purpose of the AQM, in
the words of SEC Chair Mary Jo White, is to “[take]
advantage of new sources of data on financial reporting,
using innovative analytical tools to more quickly identify
potential issues in financial statements and disclosures
that merit further investigation.”6
As originally envisioned by the SEC, the AQM reviews
earnings disclosures against fraud risk indicators to detect
potentially anomalous patterns in financial reporting,
relative to a company’s peers.

We live in a data-driven society, powered by big-data,
mobile, and tablet technology. We now have the emergence
of the data-driven regulator, powered by advanced
financial, social media, and text analytic techniques. As
analytical technologies have become more mainstream, so
has the expectation of what a reasonable and acceptable
compliance program looks like to a regulator. As a simple example
by which a company may monitor its transactions for potentially
non-compliant activity, can old methods of randomly sampling 2030 invoices in each “high risk” country be reasonable and acceptable
when the company has the ability to review every transaction, risk rate
them based on a series of tests, and then target the high risk invoices for
detailed review?

In January 2015, the U.S. House of
Representatives passed a bill that
would exempt 60% of public
companies — “emerging growth”7
and other small companies — from
the SEC mandate to file XBRLformatted financial statements.
The SEC has strongly expressed its
opposition to actions that would
limit the requirement to file
electronically, underscoring the
importance it places on its data
analytics capabilities.
If passed by the Senate and signed
into law, I believe this bill would
seriously impede the ability of the
SEC to bring disclosure into the
21st Century. If Congressional
action is needed, it should be used
to press the SEC to move forward
in its efforts to make disclosure
more accessible and useful for
investors.8
Rick A. Fleming
SEC Investor Advocate
(February 20, 2015)

While there may be debate as to whether this shift in regulatory
expectations has already occurred or is slowly occurring over time,
what has to be accepted is the reality that the analytics capabilities exist
today to provide greater visibility for companies to protect their brand,
customers, and shareholders from being victims of economic crime.
—Sanjay Subramanian, Principal

6 “The Challenge of Coverage, Accountability and Deterrence in Global Enforcement,”
Mary Jo White, Chair of the U.S. Securities and Exchange Commission. Oct. 1, 2014.
http://www.sec.gov/News/Speech/Detail/Speech/1370543090864#.VSKXHV3F8ih
7 An emerging growth company is defined as an issuer whose initial public offering was completed after
Decmber 8, 2011 and whose total annual gross revenues totaled less than $1 billion during its most recently
completed fiscal year.
8 “Effective Disclosure for the 21st Century Investor,” Rick A. Fleming, SEC Investor Advocate. Feb. 20, 2015.
http://www.sec.gov/news/speech/022015-spchraf.html#.VQcl1TTF_lM
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The SEC continues to refine and enhance its data analytics capabilities, and at the time of
press, was busy revising its AQM tool, stressing that it is not being wielded as an automated
enforcement device, but rather as a cost-effective early-warning gauge of potential
irregularities. The tool is being used to asses risks in disclosure data as an analytical
backdrop to determine the potential legitimacy of whistleblower tips — and to triage
expensive investigations.
Companies should be mindful of the SEC’s use of this automated tool and respond in several
ways. For example, most obviously, by avoiding unforced errors: being certain to enter the
required data into the complex eXtensible Business Reporting Language (XBRL) format
completely and accurately. Also, by staying on the same playing field as the SEC and assessing
how data analytics may be used to proactively identify potential irregularities in financial
reporting and disclosures. If the SEC is using a certain technique and companies do not respond
accordingly, they may be exposed to undue risk.
A strong compliance program now necessitates controls that are modified and enhanced as the
business changes, in addition to the use of technology as a compliance tool. Companies should
ensure that their internal controls over financial reporting and disclosure are robust — and use
their own data analytics to detect accounting fraud and to monitor trends in their operations
(especially in any emerging-market businesses or subsidiaries, where practices may vary) and,
perhaps even more importantly, among their peers.

Whistleblowers: Inside and out
The trend of internal and external mechanisms being
utilized by whistleblowers to report allegations that lead
to investigations and public disclosure — and from there,
to federal securities class action lawsuits — was again a
prominent feature in 2014 and is very likely to continue into
2015 and beyond.
External whistleblowers

[W]histleblower awards
made this year drive home
another important message
— that companies not only
need to have internal
reporting mechanisms in
place, but they must act
upon credible allegations of
potential wrongdoing
when voiced by their
employees.9

One of the provisions of the Dodd-Frank Act was the creation
of a whistleblower program, which provides for the ability
Sean X. McKessy
to report allegations of securities law violations to the SEC
Chief, SEC Office of the
anonymously, and the opportunity to obtain potentially
Whistleblower
significant monetary awards if the information leads to a
(2014 Whistleblower Report)
successful enforcement action. As the program started in 2011
and SEC investigations into such matters, especially involving
complex issues, may take two to four years to complete, it appears that in the months and years
ahead there may be many more enforcement actions based on whistleblower intelligence.

9 “2014 Annual Report to Congress on the Dodd-Frank Whistleblower Program,” U.S. Securities and Exchange Commission. Nov. 17,
2014. http://www.sec.gov/about/offices/owb/annual-report-2014.pdf
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The SEC’s Office of the Whistleblower is proving successful; the whistleblower bounty
program is on a sharp upswing. During its FY2014, the SEC received 3,620 tips —
an increase of 382 from FY2013, and the most to date. Of the 14 awards granted
since inception of the program, nine came in FY2014 — including the largest yet
whistleblower award, worth over $30 million. This award was also the fourth such
award to a whistleblower living in a foreign country, underscoring the program’s
international reach.10
While it is still unclear to what extent the whistleblower program and the increased
enforcement activity will impact federal securities litigation, it appears likely — based
on past history — that the heightened number of SEC actions will highlight issues that
plaintiffs may make the allegations in follow-on federal securities class actions in the
years to come.
Internal whistleblowers
Not only are companies facing the increased likelihood of a whistleblower tip reported
externally to the SEC, they also continue to receive whistleblower tips reported via the
company’s internal reporting mechanisms (although simultaneous reporting internally
and externally is not required by the Dodd-Frank Act). These allegations lead to
internal investigations, usually involving the Audit Committee, external counsel, and
forensic accountants — and as the following case from 2014 illustrates, whistleblower
tips reported internally have led to federal securities class action litigation. This case
was not unique.
• A whistleblower at a real estate investment trust reported internally an accounting
error that was identified but intentionally not corrected — resulting in an
overstatement of adjusted funds from operations and understatement of net
loss. Within two months of the Audit Committee’s notification of the incident,
independent counsel and forensic accountants were retained to conduct an
investigation, the results of which led the company to communicate to shareholders
that the previously issued financial statements should no longer be relied upon. The
public disclosure of the incident has subsequently led to both the SEC and Federal
Bureau of Investigation (FBI) opening inquiries into the accounting irregularities.
Several federal securities class action lawsuits have since been filed.

10 Ibid.
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Trends in enforcement
SEC: Accounting and financial fraud
The SEC’s focus on financial reporting and disclosure
irregularities — always an area of scrutiny but one
that was sometimes overtaken in recent years by
more-urgent post-financial-crisis investigations — has
led to an increase in investigations and enforcement
actions. The results from FY2014 seem to reinforce
this accounting focus.

[The SEC] launched the Financial
Reporting and Audit Task Force to
renew our attention on financial
reporting and accounting fraud. The
importance of pursuing financial
fraud cannot be overstated...false
financial information saps investor
confidence and erodes the integrity
of the markets.11

The SEC filed 99 issuer reporting and disclosure
Andrew Ceresney
enforcement actions in FY201412, the highest
Director, SEC Division of Enforcement
number since FY2010, and a 46% increase from
(May 20, 2014)
13
the 68 enforcement actions the previous year.
While no one type of misconduct dominated these
99 enforcement actions, the SEC intensified its focus on accounting fraud, placing significant
efforts on targeting companies that lacked comprehensive, accurate, and reliable controls over
financial reporting and disclosures. The Commission also charged more than 135 parties with
violations relating to reporting and disclosure in FY2014.14

Other areas of potential future focus by the SEC may include problematic accruals and reserves,
valuation questions, revenue recognition issues, and multiple revisions of financial statements
in a short period of time. One common theme: many of these areas require estimates and
management judgment. When the passage of time highlights such estimates or judgments
as inaccurate, allegations of fraud and intentional misreporting typically arise, followed by
a regulatory investigation, and more often than not, federal securities class action litigation
brought by shareholders.
The increase in enforcement actions over the last few years by regulators across the globe has caught
the attention of chief executives, as noted in PwC’s 2015 Global CEO Survey.
Over three quarters (78%) of CEOs surveyed globally said they are concerned about “overregulation” as a threat to business growth, a trend that has been increasing since 2013.

18th Annual Global CEO Survey
New ways to compete p2 / Growth, but not as we know it p6/ What business are you in? p12 /
Creating new value in new ways through digital transformation p18/ Developing diverse and
dynamic partnerships p24 / Finding different ways of thinking and working p28 / The CEO agenda p34

A marketplace without
boundaries?
Responding to disruption

U.S. chief executives led their counterparts in all other countries in this category, with 85% of CEOs
surveyed expressing concerns.

1,322

Regardless of whether the recent increase in enforcement actions continues or subsides, companies
should proactively address the areas that typically lead to enforcement actions, and CEOs should
lead by example to set the “tone at the top” for their companies to address these areas.

56%

CEOs interviewed in 77 countries

78%

of CEOs are concerned about
over-regulation

of CEOs think cross-sector
competition is on the rise

www.pwc.com/ceosurvey

11 “Keynote address at Compliance Week 2014,” Andrew Ceresney, SEC Division of Enforcement. May 20, 2014.
http://www.sec.gov/News/Speech/Detail/Speech/1370541872207#.VRQzxe7F8ig
12 “Select SEC and Market Data Fiscal 2014,” U.S. Securities and Exchange Commission.
https://www.sec.gov/about/secstats2014.pdf
13 “Select SEC and Market Data Fiscal 2013,” U.S. Securities and Exchange Commission.
https://www.sec.gov/about/secstats2013.pdf
14 “SEC’s FY 2014 Enforcement Actions Span Securities Industry and Include First-Ever Cases, ” U.S. Securities and
Exchange Commission. Oct. 16, 2014.
http://www.sec.gov/News/PressRelease/Detail/PressRelease/1370543184660#.VR2bUe7F8ig

Download PwC’s
2015 Global CEO
Survey
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Enforcement obviously extends well beyond accounting-related fraud cases. In total, the SEC
announced that it filed a record 755 enforcement actions in FY2014, obtaining orders totaling
$4.16 billion in disgorgement and penalties. SEC enforcement actions last year featured a
number of first-ever cases — including actions involving the market access rule, the “pay-toplay” rule for investment advisers, an emergency action to halt a municipal bond offering, and
an action for whistleblower retaliation.15
Another trend for corporations and their officers has been the increase in the number of
settlements with the SEC that include admissions of wrongdoing.
International cooperation is essential
to the SEC’s enforcement program,
and indeed, to all of our enforcement
programs. In today’s global
marketplace, fraudulent schemes and
other misconduct commonly have
cross-border elements, and the need
for seamless cooperation among us
has never been greater.16
Mary Jo White
SEC Chair
(October 1, 2014)

Beyond the SEC and across borders
The SEC is not the only regulatory body making
waves. In addition to other U.S. financial regulators
— including the Commodities Futures Trading
Commission (CFTC), Consumer Financial Protection
Bureau, and New York Department of Financial
Services — there has also been an increased amount
of enforcement activity by foreign regulators (e.g.,
the Financial Conduct Authority in the United
Kingdom) over the last few years.

SEC Chair Mary Jo White has stressed the
importance of international cooperation among
securities regulators, adding that the SEC in FY2014
made more than 900 requests for international assistance, and responded to more than 500
requests from its foreign counterparts.17
With foreign regulators becoming more active and a growing number of foreign companies
listing on U.S. exchanges — including those who have American Depositary Receipts that trade
over the counter in the United States — the U.S. plaintiffs’ bar has taken note. Of all federal
securities class action lawsuits filed in 2014, 21% were brought against foreign issuers — a
modest increase from the 19% of cases filed against foreign issuers in 2013.

15 “Agency Financial Report Fiscal Year 2014,” U.S. Securities and Exchange Commission. Nov. 14, 2014.
http://www.sec.gov/about/secpar/secafr2014.pdf
16 “The Challenge of Coverage, Accountability and Deterrence in Global Enforcement,”
Mary Jo White, Chair of the U.S. Securities and Exchange Commission. Oct. 1, 2014.
http://www.sec.gov/News/Speech/Detail/Speech/1370543090864#.VSKXHV3F8ih
17 Ibid.
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Figure 2:
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84%

21%

33%
67%

—Foreign

79%

21%

19%
2013
81%

Percentage of US
federal securities
class action lawsuits
filed against foreign
and domestic
companies per
year, 2010–2014

2014
79%

—Domestic

Companies headquartered and/or incorporated in China have once again become the most
common target of the U.S. plaintiffs’ bar in 2014 (11 of 35 cases filed against foreign issuers),
although not for the reverse-mergers that were prevalent in prior years. Cases against Chinabased companies18 included, but were not limited to, allegations of accounting irregularities
such as improper revenue recognition and undisclosed related party transactions, as well as
lawsuits following IPOs and M&A transactions.

Corruption and securities litigation
News of an investigation into allegations of bribery or corruption — pursuant to the U.S.
Foreign Corrupt Practices Act (FCPA), the U.K. Bribery Act, or any of a bevy of new anticorruption statutes popping up all over the globe — is more and more frequently followed by a
federal securities class action lawsuit.
There were six federal securities
class action lawsuits filed in 2014
following the public disclosure
of SEC and/or U.S. Department
of Justice (DOJ) investigations
related to potential FCPA violations.
The increase in anti-corruption
enforcement activity, both in the
United States and abroad, does not
appear to be slowing down, and
could lead to more follow-on federal
securities litigation as additional
companies are alleged by regulators
to be involved in bribery or corruption
schemes.

We have recently seen several noteworthy corruptionrelated enforcement actions, in addition to government
investigations referenced in numerous company
disclosures. With ongoing regulatory commitment, law
enforcement mobilization, and heightened international
focus and cooperation in this area, many companies with
global operations may face challenges on this front in the years ahead.
Further adding to the complexities of anti-corruption efforts is a
growing public sentiment against corruption, additional channels for
reporting potential wrongdoing, and a bar that has been raised for
compliance programs, in general. Companies that are more equipped
to meet these demands have not only increased transparency when
defining program parameters and assessing related effectiveness, but
have also employed proactive monitoring and investigative measures to
continuously improve their organizations.
—Matt Shelhorse, Partner

18 The term “China-based companies” includes entities headquartered in mainland China and Hong Kong.
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Still, case history shows that while plaintiffs are
becoming increasingly eager to file follow-on federal
securities class action lawsuits on the heels of SEC
and/or DOJ investigations related to potential
FCPA violations, the hurdles they must clear under
applicable law are not insubstantial. The following
three cases from 2014 illustrate some of the dynamics
underlying this fast-evolving area:
• A U.S.-based asset management firm disclosed
that it was the subject of multiple ongoing civil
and criminal investigations alleging FCPA
violations in its dealings with certain African
countries. A group of shareholders initiated
a federal securities class action lawsuit, even
though the investigation has not yet resulted in
an enforcement action against the company.
• An American cosmetics firm was the recipient
of several federal securities class action lawsuits
following an FCPA investigation into potential
bribery and corruption in China. Although the
company later pleaded guilty to one count of
violating the FCPA in the criminal case brought
by the DOJ, the defendants’ motion to dismiss
a civil action brought by shareholders was
granted, as the Court ruled the plaintiff had
failed to show that statements were misleading
on account of knowledge or awareness of the
existence of improper payments.
• A U.S.-based retailer was hit by several federal
securities class action lawsuits for potential
bribery and corruption. The Court refused to
dismiss the case on the basis that the plaintiff
successfully argued that the defendants
were aware of the activity — or had access to
additional information that suggested their
earlier statement that the company had just
learned of the allegations was untrue.

10
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The occurrence of civil litigation following in the
wake of a bribery or corruption investigation is
nothing new in the United States. What is interesting
— although not surprising, given the increased
efforts to combat corruption by regulators around the
world — is the rise in the number of federal securities
class actions filed in the United States following the
disclosure of a regulatory investigation outside the
United States.
• A China-based technology/entertainment
group was the subject of a federal securities
class action lawsuit following the news of an
anti-bribery investigation in China involving
company officials.
• A state-run Latin American oil company was
the subject of a federal securities class action
lawsuit due to an ongoing corruption and
money laundering investigation by officials in its
home country.
• A China-based manufacturer of solar technology
products is defending a federal securities class
action lawsuit following the disclosure of a
Chinese enforcement action.
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Emerging issues
Cybercrime
Cyber-attacks are on an alarming upswing, both in impact
and sophistication. In addition to decreased consumer
confidence and operational integrity issues, cyber breaches
can also bring regulatory scrutiny and potentially trigger
costly enforcement actions.

Ensuring the adequacy of a
company’s cybersecurity
measures needs to be a part
of a board of director’s risk
oversight responsibilities.19
Luis Aguilar

SEC Commissioner
A successful cyber-attack also represents a potential liability
(June 10, 2014)
exposure for corporate directors and officers via derivative
lawsuits. As a result, the sufficiency of both internal controls
to safeguard information and corporate disclosures related to cybersecurity risks and known
breaches is under the microscope of regulators and shareholders — and companies should be
mindful of the increased potential of regulatory enforcement actions and private litigation that
may arise in this context. Here are two examples from 2014:

• A U.S.-based retailer which had suffered a cyber-theft of tens of millions of payment card
numbers and customer records was the recipient of multiple derivative lawsuits, claiming
that the company had failed to take reasonable steps to maintain its customers’ personal
and financial information. The cases also allege that the company failed to implement any
internal controls designed to detect and prevent such a data breach.

Cybersecurity is no longer just an IT problem, but a strategic business imperative. The
number of incidents continues to soar, and financial losses are increasing year-over-year.
While nation-state actors, hackers, and organized crime groups are villains that everyone
loves to hate, interestingly, employees are the culprits companies most frequently cite for
cyber incidents. Despite the recent high-profile security breaches, many organizations have not yet elevated
information security to a Board-level discussion.
Security practices must keep pace with constantly evolving threats, but at present there is a dearth of hardand-fast regulatory requirements. Regulators expect corporate leadership to manage cybersecurity as
any other enterprise risk topic, and the plaintiffs’ bar has begun to focus on scrutinizing program-level
cybersecurity fundamentals. As such, leading practices that companies should consider to manage cyber
risks include top-down governance and accountability, reporting and disclosure transparency, threat-centric
risk assessment processes and due diligence, and substantial strategic investments atop a core of operational
fundamentals (such as adequate resources, infrastructure, controls, and monitoring). Further, peer and
public-private information-sharing has uniquely become a cybersecurity cultural expectation as well.
—Emily Stapf, Principal

19 “Boards of Directors, Corporate Governance and Cyber-Risks: Sharpening the Focus,” Luis A. Aguilar, SEC
Commissioner. June 10, 2014. http://www.sec.gov/News/Speech/Detail/Speech/1370542057946#
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• A major hospitality holding company was the recipient of a derivative lawsuit, resulting
from three data breaches the company sustained over a two-year period. The lawsuit
alleged that the company failed to take reasonable steps to maintain its customers’
personal and financial information in a secure manner. The case was dismissed, as the
judge found that the company had acted in good faith and that there were no sufficient
facts to support the plaintiffs’ allegations.
It is not yet clear whether the continuing wave of data breaches will be a source of viable claims
brought by the plaintiffs’ bar. However, it is clear that company boards and senior management
will continue to face scrutiny from a number of stakeholders for cybersecurity issues, and
companies appear to be getting the message.
According to PwC’s 2015 Global CEO Survey, cyber-threats have risen sharply up the list of top CEO
worries. Six in ten (61%) CEOs surveyed globally are concerned about the impact of cyber-threats
on their organization’s growth prospects. U.S. chief executives top this list with 80% of those
surveyed expressing concern over cyber-threats. This is a marked increase over the 48% of CEOs
surveyed globally who reported concern with cyber-threats in 2014 (69% of U.S. CEOs surveyed
identified cyber-threats as a main concern). In earlier years, the concern over cyber-threats was not
among the key concerns of CEOs surveyed.20

High frequency trading and dark pools
Regulators have also been focusing on detecting fraud arising in some of the more arcane or
complex corners of financial markets.
High frequency trading
High frequency trading involves the use of sophisticated computer algorithms to rapidly
trade securities, with the benefit of obtaining split-second advantages over other traders.
While supporters claim high frequency trading improves market liquidity, critics say it can
mask manipulation.
The SEC, CFTC, and Financial Industry Regulatory Authority have all shown an increased
interest in high frequency trading in recent months, releasing additional initiatives and
guidance related to such trading practices to improve market transparency.
The SEC is currently assessing the extent to which computer-driven trading may work against
investors, rather than for them. The Commission is also expected to review whether highspeed proprietary trading detracts from the interests of retail investors. The complexity of high
frequency trading may greatly increase the challenges for plaintiffs and defendants in federal
securities class action lawsuits alleging fraud in connection with these transactions. However,
this has not deterred plaintiffs from bringing such cases in 2014.

20 “A marketplace without boundaries? Responding to disruption,” PwC. January 2015.
http://www.pwc.com/gx/en/ceo-survey/2015/assets/pwc-18th-annual-global-ceo-survey-jan-2015.pdf
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• The most prominent lawsuit in this area attempts no less than
to encompass nearly the entire private securities arena in the
United States. The federal securities class action complaint
was filed against 42 defendants — including 14 brokerage
firms, 16 securities exchanges, and 12 high-speed traders.
The complaint alleges that “a defendant class of sophisticated
high frequency trading firms…engaged in conduct that was
designed to and did manipulate the U.S. securities markets
and the trading of equity on those markets, diverting billions
of dollars annually from buyers and sellers of securities to
the defendants.”
Dark pools
A “dark pool” is a privately owned and operated securities trading
venue, characterized by a lack of transparency. Because they
allow for trading stocks off-exchange, dark pool transactions
do not impact the markets — or pricing for the trades. Although
dark-venue trades are reported in real time, the identity of
participants is not disclosed to the public.
Dark pools have been under increased scrutiny by regulators and
by federal securities class action plaintiffs in 2014.
• A federal securities class action lawsuit was filed against
a financial institution for allegedly misleading clients
about high-frequency trading in its private “dark pool”
trading platform. A judge has recently rejected the financial
institution’s attempt to dismiss the lawsuit.

IPO and M&A activity
With at least 288 initial public offerings, 2014 saw the highest number of IPOs since 2007
— and were up significantly from the 238 IPOs in 2013. Also noteworthy was that IPOs in
2014 raised the highest total proceeds since the “dot-com” heyday of 14 years ago.21 Federal
securities class action litigation in connection with IPOs also increased during 2014. Overall,
there were 19 non-accounting federal securities class action filings related to IPOs, compared to
13 such cases in 2013.
Part of the surge in IPO activity in the United States can be attributed to the so-called “IPO
on-ramp procedures” in the Jumpstart Our Business Start-Ups (JOBS) Act, enacted in 2012.
These procedures were designed to ease the process of going public for emerging growth
companies — companies with annual revenues under $1 billion.

21 “2014 IPOs Raise Highest Proceeds since 2000, According to PwC’s Deals Practice,” PwC. Dec. 9, 2014.
http://www.pwc.com/us/en/press-releases/2014/q4-2014-ipo-watch-press-release.jhtml
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While the JOBS Act has had the salutary effect of making it easier for such companies to
go public by loosening certain disclosure and financial reporting requirements, those very
conditions have also meant less transparency in the registration process. Adding to this risk is
the fact that newer companies inherently are higher-risk ventures, more susceptible to negative
surprises. Taken together, these conditions may lead to an increase in IPO-related federal
securities class action litigation in the years ahead.
2013

Figure 3:

2014

Accounting

46

53

Non-accounting: IPO

13

19

Non-accounting: M&A

15

15

Non-accounting: disclosure†

41

48

Non-accounting: other‡

45

34

Number of US
federal securities
class action
lawsuits by
allegation type,
2013-2014

† Includes adverse factors, declining market, false/misleading statements, and touting.
‡ Includes improper activity/investigation, insider trading, pharmaceutical-efficacy, Ponzi scheme, product-efficacy, and other.

In addition to an increased number of IPOs, deal activity continued to rise in 2014. As PwC’s
2014 M&A Integration Survey Report notes, today’s deals are more complex, broader in
geographic scope, and far more likely to face challenges than ever before, requiring a sharp
focus and long-term commitment to the integration process to capture the full value of the
deal.22 Not only should companies be committed to confronting integration challenges, but
history has shown that these acquisitions bring with them certain risks, including the potential
filing of both pre- and/or post-close securities litigation.
For a second straight year, there were 15 federal securities class action cases filed in response to
deals. In addition to federal securities class action litigation that companies face while pursuing
a deal, there are numerous additional cases filed by individuals which allege securities
violations — a recent trend — which companies must navigate throughout the acquisition.
With M&A volume predicted to be higher in 2015 than in recent years, it appears M&A-related
securities litigation will remain robust and a significant business risk for yet another year.

22 “M&A Integration: Looking beyond the here and now,” PwC. March 2014.
http://www.pwc.com/en_US/us/transaction-services/publications/assets/pwc_ma_integration_survey_report_2014.pdf
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By the numbers
Number of settlements rises slightly, but total dollar value of settlements falls
Figure 4:
Settlements:
all cases, 2010–2014 †

Year settled

2010

2011

2012

2013

2014

Number of settled cases

99

72

70

69

74

Less: zero-dollar ($0) &
undisclosed settlements

1

3

4

3

2

98

69

66

66

72

2,950,200

3,721,800

2,478,700

3,353,100

2,882,900

Average settlement
value (in thousands $)

30,100

53,900

37,600

50,800

40,000

Median settlement value
(in thousands $)

10,800

8,900

9,100

9,100

6,700

Number of outliers

–

–

1

–

–

Settlement value of
outliers (in thousands $)

–

–

2,425,000

–

–

Total settlement value
including outliers
(in thousands $)

2,950,200

3,721,800

4,903,700

3,353,100

2,882,900

Net settlements‡
Total settlement
(in thousands $)

value‡

† Year of settlement is determined based on the primary settlement pronouncement. Any subsequent settlement amounts are
attributed to the primary announcement year. Settlement information reflects only those cases filed and settled after passage of the PSLRA (12/22/1995).
‡ Number of cases and amounts used to calculate average and median settlement values.

While the number of overall settlements (74) is roughly in line with the prior three years, the
total value of settlements in 2014 decreased fairly sharply to about $2.9 billion — the lowest
total in 10 years, when including outliers.
The median settlement amount for 2014 was $6.7 million, which is over $2 million less than the
average median settlement over the previous four years. Only 35% of settlements were above
$10 million in 2014 — well below the average of 50% witnessed during the previous four years.
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Only 5 mega-settlements ($100+ million) in 2014
2010–2013
%

2014
%

10

7

50–99.99

7

9

20–49.99

16

5

10–19.99

17

14

5–9.99

13

22

2–4.99

23

24

0–1.99

15

19

Total settlement (in millions $)
100+

Figure 5:
Percentage of
settled cases by
settlement value
range, 2010–2014 †‡

† Year of settlement is determined based on the primary settlement pronouncement. Any subsequent settlement amounts
are attributed to the primary announcement year. Settlement information reflects only those cases filed and settled after
passage of the PSLRA (12/22/1995). Percentages have been rounded to whole numbers. Totals may not sum exactly due
to rounding.
‡ The 2012 outlier settlement is included in this figure.

The five mega-settlements in 2014 included two substantial accounting-related settlements —
the AIG23 settlement of almost $1 billion ($970.5 million) and Fannie Mae24 for $170 million.
There were also three non-accounting-related settlements over $100 million — JP Morgan
Acceptance Corporation I25 ($280 million), Royal Bank of Scotland Group, Plc26 ($275 million),
and Massey Energy Company27 ($265 million).

23
24
25
26
27

In re American International Group Securities Litigation, No. CV 08-4772 (USDC S.D. NY-2008)
In re Federal National Mortgage Association Securities Litigation, No. CV 08-7831 (USDC S.D. NY-2008)
In re JP Morgan Acceptance Corporation I Securities Litigation, No. CV 08-1713 (USDC E.D. NY-2008)
In re Royal Bank of Scotland Group, Plc Securities Litigation, No. CV 08-5093 (USDC S.D. NY-2008)
In re Massey Energy Company Securities Litigation, No. CV 10-689 (USDC S.D. VA-2010)
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Number of accounting-related settlements up; non-accounting-related settlements flat
There were 39 accounting-related settlements in 2014 — up 5 compared to 2013.
Figure 6:
Settlements:
accounting cases,
2010–2014 †

Year settled

2010

2011

2012

2013

2014

Number of settled cases

50

33

36

34

39

Less: zero-dollar ($0) &
undisclosed settlements

1

–

1

–

–

49

33

35

34

39

2,229,800

2,700,400

1,061,800

2,090,700

1,558,500

Average settlement value
(in thousands $)

45,500

81,800

30,300

61,500

40,000

Median settlement value
(in thousands $)

16,000

13,000

5,500

6,800

6,500

Net settlements‡
Total settlement value‡
(in thousands $)

† Year of settlement is determined based on the primary settlement pronouncement. Any subsequent settlement amounts
are attributed to the primary announcement year. Settlement information reflects only those cases filed and settled after
passage of the PSLRA (12/22/1995).
‡ Number of cases and amounts used to calculate average and median settlement values.

The 39 accounting-related settlements also outpaced non-accounting-related settlements in 2014,
which, at 35, was the same number as in 2013.
Figure 7:
Settlements:
non-accounting
cases, 2010–2014 †

Year settled

2010

2011

2012

2013

2014

Number of settled cases

49

39

34

35

35

Less: zero-dollar ($0) &
undisclosed settlements

–

3

3

3

2

49

36

31

32

33

Total settlement value‡
(in thousands $)

720,400

1,021,400

1,416,900

1,262,500

1,324,400

Average settlement value
(in thousands $)

14,700

28,400

45,700

39,500

40,100

Median settlement value
(in thousands $)

8,300

6,600

19,000

11,000

7,700

Number of outliers

–

–

1

–

–

Settlement value of
outliers (in thousands $)

–

–

2,425,000

–

–

Total settlement value
including outliers
(in thousands $)

720,400

1,021,400

3,841,900

1,262,500

1,324,400

Net settlements‡

† Year of settlement is determined based on the primary settlement pronouncement. Any subsequent settlement amounts
are attributed to the primary announcement year. Settlement information reflects only those cases filed and settled after
passage of the PSLRA (12/22/1995).
‡ Number of cases and amounts used to calculate average and median settlement values.
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Institutional investors continue to drive higher settlements

Figure 8:
Settlement values: by institutional
investor as lead plaintiff, 2010–2014 †
2010

2011

Settlement

2012

Settlement

2013

Cases
settled

(in thousands $)

Cases
settled

(in thousands $)

Cases
settled

(in thousands $)

Cases
settled

(in thousands $)

Cases
settled

(in thousands $)

Public pension

47

2,069,300

28

2,983,300

31

3,854,000

30

2,301,900

33

2,317,300

Other institutional

13

176,300

10

213,200

14

328,500

7

117,200

14

320,500

Total institutional
investors

60

2,245,600

38

3,196,500

45

4,182,500

37

2,419,100

47

2,637,800

Less: outlier
settlements

–

–

–

–

1

2,425,000

–

–

–

–

59

2,245,600

37

3,196,500

44

1,757,500

37

2,419,100

47

2,637,800

–

38,100

–

86,400

–

39,900

–

65,400

–

56,100

Average
settlement

–

Settlement

1

‡

–

Settlement

Less: zero-dollar
($0) & undisclosed
settlements

Net settlements

1

Settlement

2014

–

† Year of settlement is determined based on the primary settlement pronouncement. Any subsequent settlement amounts are attributed to the primary
announcement year. Settlement information reflects only those cases filed and settled after passage of the PSLRA (12/22/1995).
‡ Number of cases and amounts used to calculate average settlement values.

Institutional investors have historically driven higher settlements, and 2014 was no exception.
There were 47 settlements totaling over $2.6 billion with institutional investors named as the
lead plaintiff — including all five of the mega-settlements ($100+ million) in 2014.
Although private investors were named as lead plaintiff in 24 settlements in 2014, the total
value of these settlements was less than $250 million.
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The Health industry still leads in number of federal securities class action lawsuits;
Financial Services industry jumps
Figure 9:
Percentage of US
federal securities
class action lawsuits
by industry, 2010-2014 †

2010
%

2011
%

2012
%

2013
%

2014
%

Health: pharmaceuticals, medical
devices, and health services

22

13

23

23

26

High-technology: computer services, electronics, and telecommunications

14

22

16

18

15

Financial services

22

11

9

9

15

Energy: energy, utilities, and oil and gas

10

11

13

13

9

Business services

3

3

4

9

9

Retail

2

4

5

8

7

Manufacturing

3

9

4

8

5

Other

24

27

26

14

15

1-10%

11-20%

21%+

Industry

† Percentages have been rounded to whole numbers.
Totals may not sum exactly due to rounding.

The Health industry28 once again experienced the highest number of federal securities class
action lawsuits, by far. The sector accounted for more than a quarter of all cases filed in 2014,
jumping from 36 to 44 cases year-over-year.
The Financial Services sector saw a significant increase in its share of overall cases, from 15
cases filed in 2013 (representing 9% of all cases) to 25 cases in 2014 (a 15% share).

28 The health industry includes pharmaceuticals, medical devices, and health services.
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2nd and 9th circuits still most active; 3rd circuit shows strong increase
NH
VT

WA

MN

OR
WY

8
IA

NE

NV
UT

CA

CO

9

IL

7

MO

KS

WV

6

VA

KY

RI
CT

4

NJ
DE
MD
DC
FED

NC

10
AZ

PA

OH
IN

3

Percentage of
US federal securities
class action lawsuits
filed by circuit, 2014

MA

NY

MI

WI

SD

ID

Figure 10:
1

2

ND

MT

ME

TN
OK

NM

SC

AR
MS

TX

PR

GA

AL

11

LA

FL

5

AK

HI

0–5%

MP

VI

6–10%

11%+

GU

Circuit
District of Columbia
First
Second
Third
Fourth
Fifth
Sixth
Seventh
Eighth
Ninth
Tenth
Eleventh

2010
%

2011
%

2012
%

2013
%

2014
%

1
4
24
8
3
5
6
7
5
30
1
5

1
4
28
9
5
6
5
3
4
28
4
5

–
6
30
7
5
5
6
6
4
19
5
6

1
6
34
10
4
6
2
5
1
28
1
3

1
4
31
13
4
7
5
4
2
24
2
4

Figure 11:
Percentage of
US federal securities
class action lawsuits
filed by circuit,
2010–2014 †

† Percentages have been rounded to whole numbers. Totals may not sum exactly due to rounding.

While the 2nd and 9th circuits continued their historical dominance in federal securities
class action filings in 2014 (with 53 and 40 cases filed, representing shares of 31% and 24%,
respectively), the 3rd circuit, led by activity in New Jersey, saw a significant increase in filings
in 2014, with 22 cases in 2014 (13% of all cases) versus 16 cases in 2013 (10% of all cases). New
Jersey alone accounted for 14 cases filed in 2014 versus only five cases filed in 2013.
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Number of institutional investors named as lead plaintiff remains consistent, but down
from historical averages
Figure 12:

52

51

50

Number of US
federal securities
class action lawsuits
filed with institutional
investors as lead
plaintiff, 2010–2014 †

45

42

23

21

23
14

2010

2011

Union/public pension funds

2012

2013

11

2014

Other institutional investors

† Final 2014 data is not available to date; the full-year projections are based upon filings through June 30, 2014.

Since 2012, there has been a substantial decrease in federal securities class action lawsuits
listing lead plaintiffs as union/public pension funds or other institutional investors.
The biggest decline has been seen with other institutional investors, where only 11 of such
cases were filed in 2014, representing 6.5% of all federal securities class actions — and down
from the 14 cases (8.7%) filed in 2013 and 23 cases (15.4%) filed in 2012.
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No significant change in named officers or committees as defendants

Title

2010
%

2011
%

2012
%

2013
%

2014
%

CEO

86

90

94

91

94

CFO

63

72

78

76

80

Chairman

66

59

57

52

41

President

71

56

68

61

53

Director

58

65

62

48

55

2

10

6

7

4

Audit committee

Figure 13:
Percentage of US
federal securities
class action
lawsuits naming
particular officers
or committees,
2010–2014 †

† Titles are based on those named in the complaint.

The particular officers or committees named as defendants in federal securities class action
lawsuits have remained generally consistent throughout the past five years, with a slight
decrease in the number of chairmen named and a slight increase in the number of CFOs
named — a potential consequence of the increased number of accounting-related cases.
Overall, four out of five (80%) cases named the CFO, the highest percentage of such cases
in the past five years — while four out of 10 (41%) cases named the chairman, the lowest
percentage of such cases in the past five years.
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Methodology
The PwC Securities Litigation database contains shareholder class actions filed since
1994. The focus of this Study is on all cases filed after passage of the Private Securities
Litigation Reform Act (PSLRA). PwC tracks all cases filed and more than 50 data points
related to each case, including court, circuit, company location, SIC code, class period,
stock exchange, and lead plaintiff type.
PwC also analyzes a variety of issues, including whether the case is accounting related,
a breakdown of accounting issues, and settlement data.
Sources: case dockets, news articles, press releases, claims administrators, and SEC
filings.
Filings from 1996 onward occurred after the PSLRA of December 22, 1995; filings
for 1999–2012 occurred after the Securities Litigation Uniform Standards Act of
November 3, 1998.
The year a case was filed is determined by the filing date of the initial complaint
in state or federal court. Multiple filings against the same defendant with similar
allegations are counted as one case.
Company names used to reference cases throughout this Study are determined
according to one of the following:
(1) the first named defendant;
(2) the company of the affected security or securities; and/or
(3) the management company of the security or securities.
All figures, except when noted, exclude “IPO laddering,” “analyst,” and “mutual fund”
cases pertaining to the 2003/2004 “market timing” and “revenue sharing” cases.
Figures also exclude securities suits filed as individual actions or group actions, and
only include securities suits filed as shareholder class actions. Figures for 2011 and
2012 presented in this Study have been revised from previously-published figures to
exclude securities suits filed as individual actions or group actions. Securities suits
filed in previous years as individual actions or group actions continue to be separately
monitored for class certification.
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