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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

 
 

CHARLES L. HILL, JR., 
 
  Plaintiff, 
 
 v. 
 

U.S. SECURITIES AND 
EXCHANGE COMMISSION, 
 
  Defendant. 
 

 
 
 
 
 
No. 15-cv-1801-LMM 

 
DEFENDANT’S REPLY IN SUPPORT OF MOTION TO STAY  

PRELIMINARY INJUNCTION PENDING APPEAL 

Defendant the Securities and Exchange Commission (the “SEC” or the 

“Commission”) respectfully submits this reply in support of its motion to stay 

pending appeal the preliminary injunction issued on June 8, 2015, ECF No. 28.  

Plaintiff fails to rebut the SEC’s showing that the SEC has a strong 

likelihood of success on appeal with respect to three distinct issues: (1) that this 

Court lacks jurisdiction; (2) that the SEC Administrative Law Judge (“ALJ”) 

designated to preside over the initial phase of the administrative proceeding is 

not a constitutional officer; and (3) that Plaintiff cannot demonstrate that he 

would be irreparably harmed absent a preliminary injunction. The preliminary 
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injunction will be vacated if the SEC prevails on any of these issues, while 

Plaintiff must prevail on all three to secure its affirmance.  

To bring to a halt a proceeding to enforce the law and protect the public—

whether the proceeding is judicial or administrative—injures the government 

and the public.  In contrast, if Hill is aggrieved by a final order of the 

Commission, he may obtain meaningful judicial review in the court of appeals.  

In light of these considerations, and the SEC’s strong likelihood of success on the 

merits, the Court should grant the SEC’s motion and stay the preliminary 

injunction pending appeal. 

ARGUMENT 

I. The SEC Has A Strong Likelihood Of Success On Appeal 

A.  Jurisdiction. The SEC is likely to prevail on its argument that this 

Court lacks jurisdiction because [1] the statutory review scheme codified in the 

securities laws “displays a ‘fairly discernible’ intent to limit jurisdiction, and 

[2] the claims at issue ‘are of the type Congress intended to be reviewed within 

th[e] statutory structure.’” Free Enterprise Fund v. Pub. Co. Accounting Oversight 

Bd., 561 U.S. 477, 489 (2010) (quoting Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 

207, 212 (1994)). In fact, since this Court’s decision, two judges in the Southern 

District of New York concluded that they lacked jurisdiction over Appointment 
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Clause claims essentially identical to Plaintiff’s. See Tilton v. SEC, No. 15-cv-2472, 

2015 WL 4006165 (S.D.N.Y. June 30, 2015); Order, Spring Hill Capital Partners, LLC 

v. SEC, No. 15-cv-4542 (S.D.N.Y. June 29, 2015), ECF No. 23. 

Plaintiff attempts to defend this Court’s conclusion that the Securities 

Exchange Act does not display an intent to limit district court jurisdiction. See 

Pl.’s Opp’n at 5-10, ECF No. 38; slip op. at 13-14. That argument, which Plaintiff 

did not advance in prior briefs, is unavailing.  

Plaintiff’s argument ultimately rests on a misreading of Free Enterprise. The 

Supreme Court’s conclusion that § 78y did not “implicitly” limit the district 

court’s jurisdiction in that case reflected the Court’s finding that three 

“considerations point[ed] against any limitation on review here.” 561 U.S. at 490 

(emphasis added); see also id. at 489 (identifying as relevant considerations that “a 

finding of preclusion could foreclose all meaningful judicial review”; “the 

[plaintiffs’] suit is wholly collateral to [the] statute’s review provisions”; and “the 

claims are outside the agency’s expertise” (quotations omitted)). Each of those 

three considerations relates to the factual context of the Free Enterprise case—

where the plaintiffs were not subject to an administrative proceeding that would 

lead to judicial review in the court of appeals—not to whether a statutory 

channeling scheme exists in the first instance. Had the Court shared Plaintiff’s 
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view that § 78y does not limit district court jurisdiction in the first instance, then 

it would not have needed to consider whether the Free Enterprise plaintiffs must 

pursue their claims within the statutory scheme of administrative and judicial 

review. 

Plaintiff’s position also conflicts with the Second Circuit’s decision in 

Altman v. SEC, 687 F.3d 44 (2d Cir. 2012) (per curiam). Plaintiff tries to 

distinguish Altman on the ground that his claims are different from Altman’s, 

Pl.’s Opp’n at 9-10, but the nature of “the claims at issue” in a particular case has 

no bearing on whether the statutory scheme limits district court review of 

challenges to SEC administrative proceedings in the first instance, see Free 

Enterprise, 561 U.S. at 489. Plaintiff similarly attempts to distinguish Thunder 

Basin, which addressed a “virtually identical” statutory scheme, Jarkesy v. SEC, 48 

F. Supp. 3d 32, 37 (D.D.C. 2014), appeal pending, No. 14-5196 (D.C. Cir.), based on 

the nature of the claims at issue. This argument fails for the same reason.  

Plaintiff’s analysis of the statutory text (at 6-8) is no more persuasive. 

Plaintiff contends that provisions authorizing district court jurisdiction over 

enforcement actions filed by the government, 15 U.S.C. §§ 78dd-2(d), 78dd-3(d), 

78u(d), 78u-1, demonstrate that the provision granting the court of appeals 

“exclusive” jurisdiction to review final agency orders, id. § 78y(a)(3), does not 
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limit district court jurisdiction over actions filed by respondents in 

administrative proceedings. But courts generally treat statutes authorizing 

district court jurisdiction over actions filed by an agency as supporting the 

conclusion that district courts lack jurisdiction over actions filed by private parties. 

See, e.g., Thunder Basin, 510 U.S. at 209, 207-16; Nat’l Taxpayers Union v. U.S. Soc. 

Sec. Admin., 376 F.3d 239, 243 (4th Cir. 2004); Sturm, Ruger & Co. v. Chao, 300 F.3d 

867, 873 (D.C. Cir. 2002). This Court erred in drawing the opposite inference, and 

its decision vitiates the choice of forum that Congress granted to the SEC.  

Plaintiff also identifies one provision of the Exchange Act that authorizes 

respondents in administrative proceedings to invoke district court jurisdiction in 

one specific situation that is inapplicable here. See Pl.’s Opp’n at 7 (citing 15 

U.S.C. §§ 78u-3(d) (permitting district court review of temporary cease-and-

desist orders)). But Plaintiff does not—and cannot—argue that any provision in 

the Act grants this Court jurisdiction over cases like his. See Elgin v. Dep’t of 

Treasury, 132 S. Ct. 2126, 2134 (2012) (an exception to the ordinary review process 

that permits district court jurisdiction “[i]n only one situation” “demonstrates 

that Congress knew how to provide alternative forums for judicial review based 

on the nature of [a plaintiff’s] claim”). Plaintiff is therefore incorrect that the 
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Exchange Act does not contain a remedial scheme that channels certain claims 

directly to the court of appeals. 

Plaintiff fares no better in arguing (at 10-14) that the “Free Enterprise 

considerations” demonstrate that Congress did not channel claims like his to the 

court of appeals. Plaintiff’s arguments on this point boil down to his insistence 

that he has “challenged the very existence of the SEC administrative proceeding 

itself,” Pl.’s Opp’n at 11 n.4, and that he is therefore entitled to immediate judicial 

review of his constitutional claims. But putting aside the fact that a challenge to 

the authority of the adjudicator who presides over one phase of an 

administrative proceeding is not a challenge to the “very existence” of the 

proceeding (since Plaintiff would have no Appointments Clause claim if the 

Commission had designated an individual Commissioner to preside, see slip op. 

at 28), “[o]ftentimes in our system, a party challenging the legality of the very 

proceeding or forum in which [he] is litigating must ‘endure’ those proceedings 

before obtaining vindication.” Tilton, 2015 WL 4006165, at *5. Review in the court 

of appeals of any final order adverse to Plaintiff provides Plaintiff with a 

meaningful and adequate opportunity to litigate his claims. See, e.g., id. at *4-10. 
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This Court therefore erred in asserting jurisdiction and allowing Plaintiff to 

short-circuit the administrative process.1 

B.  Inferior Officer Status.  Plaintiff also fails to rebut the SEC’s argument 

that this Court erred in concluding that SEC ALJs are constitutional officers. 

First, although Plaintiff maintains that SEC ALJs’ inability to render final 

decisions is “not dispositive,” Plaintiff does not dispute that final decision-

making authority is “a relevant consideration.” Pl.’s Opp’n at 14-15. Indeed, as 

the D.C. Circuit explained in concluding that the Federal Deposit Insurance 

Corporation’s ALJs are not constitutional officers, “the [special trial judges’] 

power of final decision in certain classes of cases was critical to the [Supreme] 

Court’s decision” in Freytag v. Commissioner, 501 U.S. 868 (1991), that special trial 

judges are inferior officers. Landry v. FDIC, 204 F.3d 1125, 1134 (D.C. Cir. 2000). If 

                                              
1 Plaintiff also argues that he need not satisfy all three factors identified in 
Thunder Basin, Free Enterprise, and Elgin because they are not “an all-or-nothing 
test.” Pl.’s Opp’n at 11 n.4. But Plaintiff does not identify any decision in which 
any court found jurisdiction in a case where only some of these criteria were 
satisfied. In any event, Plaintiff is incorrect (1) that a claim is wholly collateral to 
the exclusive review scheme unless it involves the merits of the agency’s 
allegations and (2) that the SEC has no relevant expertise to apply. See, e.g., Elgin, 
132 S. Ct. at 2140 (agency has expertise to bring to bear if it has expertise relevant 
to the threshold questions that accompany the constitutional issue); LabMD, Inc. 
v. FTC, 776 F.3d 1275, 1280 (11th Cir. 2015) (considering whether a constitutional 
claim is “relat[ed] to the procedures and merits of the [agency] action” (emphasis 
added)). 
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the Eleventh Circuit reaches the merits, it is likely to agree that SEC ALJs’ 

inability to issue final decisions weighs heavily against classifying them as 

constitutional officers.2 

Citing only the Administrative Procedure Act, Plaintiff argues in the 

alternative that SEC ALJs do have final decisionmaking authority. See Pl.’s Opp’n 

at 15. This Court correctly rejected that argument because SEC regulations make 

clear that SEC ALJs do not have such authority and that it is the Commission that 

issues all final decisions. See slip op. at 38 n.10. 

Second, Plaintiff does not dispute that (1) SEC ALJs lack significant 

authority possessed by the special trial judges at issue in Freytag, including the 

ability to punish contempt by fines or imprisonment; (2) the Commission 

exercises plenary control over its ALJs; or (3) SEC ALJs, unlike special trial 

judges, exercise no portion of the judicial power of the United States. See Pl.’s 

Opp’n at 15-16 & n.8. Plaintiff nonetheless argues that these differences are 

irrelevant. But the Freytag Court clearly considered the “duties,” “discretion,” 
                                              
2 Plaintiff also seeks support in a memorandum of the Department of Justice’s 
Office of Legal Counsel. See Pl.’s Opp’n at 16-17 & nn.9-11. That memorandum, 
however, was “not intended to address whether any particular position would 
be an office,” Officers of the United States Within the Meaning of the Appointments 
Clause, 31 U.S. Op. Off. Legal Counsel 73, 77, 2007 WL 1405459 (Apr. 16, 2007),  
and recognizes that criteria other than those on which the memorandum focuses 
may be relevant for identifying an individual as an officer, id. at 77, 115. 
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and “functions” of special trial judges relevant to their constitutional status, 501 

U.S. at 881, and was aware that the special trial judges wield a portion of the 

judicial power of the United States in much the same way as federal district court 

judges. The particular tasks that special trial judges perform in the exercise of 

that power therefore cannot be viewed in a vacuum, just as SEC ALJs’ 

performance of their duties must be viewed in the context of the Commission’s 

plenary authority over the entire administrative proceeding. The undisputed 

differences between SEC ALJs and special trial judges all weigh in favor of the 

conclusion that SEC ALJs are not constitutional officers. 

C.  Irreparable Harm.  Finally, the SEC is likely to succeed in showing that 

a preliminary injunction is not warranted because Plaintiff would suffer no 

irreparable harm absent the injunction. Plaintiff argues that monetary losses may 

give rise to irreparable harm when sovereign immunity bars their recovery. That 

general proposition does not apply here, however, because the particular losses 

at issue—the costs associated with defending oneself in an administrative 

action—are insufficient as a matter of law to justify immediate judicial 

intervention, even when sovereign immunity bars their recovery. See FTC v. 

Standard Oil Co. of Cal., 449 U.S. 232, 244 (1980); Imperial Carpet Mills, Inc. v. 

Consumer Prods. Safety Comm’n, 634 F.2d 871, 874 (5th Cir. Jan. 20, 1981); cf. 
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Triangle Const. & Maintenance Corp. v. Our Virgin Islands Labor Union, 425 F.3d 

938, 947 (11th Cir. 2005). The point is not that Plaintiff can recover any losses 

through a later suit for money damages, but rather that losses that are “nothing 

more than would accrue to any defendant to administrative action,” Imperial 

Carpet Mills, 634 F.2d at 874, do not constitute a cognizable injury. 

Nor does the fact that Plaintiff challenges the administrative proceeding on 

constitutional grounds render his participation in the proceeding an irreparable 

injury. The Eleventh Circuit has rejected the argument that a “violation of 

constitutional rights always constitutes irreparable harm.” Siegel v. LePore, 234 

F.3d 1163, 1177-78 (11th Cir. 2000) (en banc) (per curiam). The presumption of 

irreparable harm attaches only to violations of “the right of privacy and certain 

First Amendment claims.” Id. at 1178. Plaintiff’s reliance on cases from the 

Seventh Circuit and Southern District of New York, see Pl.’s Opp’n at 19, is 

misplaced not only because of binding Eleventh Circuit authority but also 

because more recent decisions indicate that neither court treats participation in a 

proceeding before an infirm decision-maker as an irreparable injury. See In re 

Linee Aeree Italiane (Alitalia), 469 F.3d 638, 639-40 (7th Cir. 2006); Spring Hill 6/26 

Tr. at 76-77; cf. In re al-Nashiri, No. 14-1203, 2015 WL 3851966, at *7 (D.C. Cir. June 

23, 2015) (finding no irreparable harm where petitioner sought writ disqualifying 
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decision-maker on Appointments Clause grounds). Furthermore, Plaintiff cannot 

“circumvent[]” the “the rules requiring exhaustion of administrative remedies 

. . . by asserting . . . that the mere holding of the prescribed administrative 

hearing would result in irreparable damage.” Myers v. Bethlehem Shipbuilding 

Corp., 303 U.S. 41, 51 (1938).3  

II. The SEC Will Be Irreparably Harmed Absent A Stay 

The SEC’s motion and supporting declaration discuss at length how the 

SEC—and the public—will be irreparably harmed by the preliminary injunction 

in the absence of a stay. Specifically, the preliminary injunction interferes with 

the SEC’s enforcement of the securities laws and efforts to protect the public by 

deterring future securities violations through the use of administrative 

proceedings—administrative proceedings that permit expedited adjudication 

and that Congress deems an important enforcement tool. See Def.’s Mot. at 10-15. 

Plaintiff has no meaningful response. Plaintiff tries to dismiss interference 

with the SEC’s enforcement of the federal securities laws as merely a “nebulous” 

                                              
3 Plaintiff attempts to distinguish Myers on the ground that that case did not 
involve an allegedly “constitutionally invalid proceeding.” Pl.’s Opp’n at 19 n.12. 
That contention is inaccurate. See Myers, 303 U.S. at 46 (bill in equity included “a 
prayer that the court declare that the National Labor Relations Act and 
‘defendants’ actions and proposed actions thereunder’ violate the Federal 
Constitution”). 
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and “ephemeral” harm. Pl.’s Opp’n at 21. But the government suffers irreparable 

harm whenever an injunction prevents it from “effectuating statutes enacted by 

representatives of its people.” Maryland v. King, 133 S. Ct. 1, 3 (2012) (Roberts, 

C.J., in chambers). There is no merit to Plaintiff’s attempt to minimize such an 

“intrusion by a federal court into the workings of a coordinate branch of the 

Government.” INS v. Legalization Assistance Project, 510 U.S. 1301, 1306 (1993) 

(O’Connor, J. in chambers). 

Plaintiff also attempts to discount the extent to which the preliminary 

injunction interferes with the SEC’s enforcement authority by suggesting that its 

impact is felt only in “this particular case.” Pl.’s Opp’n at 20. But the SEC’s 

interest in enforcing the securities laws through administrative proceedings more 

broadly does not make its interest in “each individual one negligible.”Nken v. 

Holder, 556 U.S. 418, 435 (2009). In any event, Plaintiff offers no principled basis 

for treating the impact of the Court’s ruling as limited to Plaintiff’s own case 

when this Court now has before it three other cases raising the same claim under 

the Appointments Clause and when similar cases are pending elsewhere.4 

                                              
4 Plaintiff mischaracterizes the SEC’s statement that it would not be “reasonable 
at this juncture for the Court to expect that the Commission change its ALJ 
scheme,” Def.’s Mot. at 15, as “tantamount” to saying that an unconstitutional 
process should be permitted to continue because it is long-standing, Pl.’s Opp’n 
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III. The Remaining Factors Favor Staying The Preliminary Injunction 

Plaintiff’s arguments with respect to the balance of equities and public 

interest largely restate Plaintiff’s position that the administrative proceeding is 

unconstitutional and that his participation in the proceeding amounts to per se 

irreparable harm. As discussed above, these arguments are incorrect. 

Plaintiff also contends (at 23-25) that his claims could become moot if the 

preliminary injunction is stayed because the SEC would then conduct the 

hearing Plaintiff seeks to enjoin, and that this weighs against a stay. But a stay 

would not prevent consideration of Plaintiff’s claims; Plaintiff does not argue 

that a court of appeals would lack jurisdiction to consider his claims on appeal 

from a final order of the Commission. Cf. Landry, 204 F.3d at 1128 (considering 

Article II challenge to FDIC ALJ on direct review of final agency order).  

In any event, Plaintiff is wrong that the potential mootness of his request 

to enjoin the hearing counsels against a stay. The decision on which Plaintiff 

principally relies, Justice Harlan’s opinion as Circuit Justice in Breswick & Co. v. 

United States, 75 S. Ct. 912 (1955), actually stands for the opposite proposition. 

                                                                                                                                                  
at 21. The point is rather that the Court should not expect the SEC to forfeit 
appellate review when it disagrees with this Court’s constitutional analysis and 
all other courts that have considered the issue have denied the requested 
preliminary injunction. 
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Justice Harlan concluded that the decision to issue a stay “is cast in no different 

light when one consequence of staying an injunction pending appeal may be to 

render the appeal moot in whole or in part,” id. at 915, and granted a partial stay 

while recognizing that the stay “may render the appeal moot” in part, id. at 917.5 

The few district court cases Plaintiff cites are of no more help. None 

involved a plaintiff’s efforts to enjoin an ongoing administrative adjudication. In 

this context, Supreme Court precedent establishes that “the possibility that [a 

plaintiff’s] challenge may be mooted in adjudication warrants the requirement 

that [the plaintiff] pursue adjudication, not shortcut it.” Standard Oil, 449 U.S. at 

244 n.11. Thus, the possibility that Plaintiff’s claim might become moot would be 

a reason to grant the SEC’s motion, not deny it.  

CONCLUSION 

For these reasons, the Court should grant the SEC’s motion and stay the 

preliminary injunction pending appeal.  

                                              
5 Justice Harlan’s statement in Breswick that a Circuit Justice’s stay powers 
“should be exercised most sparingly,” 75 S. Ct. at 915, cited by Plaintiff (at 23-24), 
reflects his concern that a single Justice should not deprive the others of the 
opportunity to consider an issue, see id. at 914-15. That concern is irrelevant here. 
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Dated:  July 30, 2015          Respectfully submitted, 
  

BENJAMIN C. MIZER 
Principal Deputy Assistant Attorney 

General 
 
JOHN A. HORN 
Acting United States Attorney 
 
KATHLEEN R. HARTNETT 
Deputy Assistant Attorney General 
 
JENNIFER D. RICKETTS 
Director, Federal Programs Branch 
 
SUSAN K. RUDY 
Assistant Director, Federal Programs 

Branch 
 
  /s/ Justin M. Sandberg                          . 
JUSTIN M. SANDBERG 
MATTHEW J. BERNS 
ADAM GROGG 
JEAN LIN 
STEVEN A. MYERS 
U.S. Department of Justice 
Civil Division, Federal Programs 

Branch 
20 Massachusetts Ave. NW  
Washington, DC 20530 
Phone: (202) 514-5838 
Fax: (202) 616-8202 
Email: justin.sandberg@usdoj.gov 
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