
 

 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

TIMBERVEST, LLC; JOEL BARTH 

SHAPIRO; WALTER WILLIAM 

ANTHONY BODEN, III; DONALD 

DAVID ZELL, JR., and GORDON 

JONES II, 

 

                                    Plaintiffs,  

 

v.  

 

SECURITIES AND EXCHANGE 

COMMISSION,  

 

                                    Defendant. 

 

 

 

CIVIL ACTION FILE 

NO. 1:15-CV-2106 

 

 

 

PLAINTIFFS’ REPLY IN SUPPORT OF THEIR MOTION FOR A 

TEMPORARY RESTRAINING ORDER AND PRELIMINARY 

INJUNCTION

Case 1:15-cv-02106-LMM   Document 22   Filed 07/06/15   Page 1 of 31



 

 

TABLE OF CONTENTS 

Page(s) 

ii 

 

Table of Authorities ................................................................................................. iii 

I. INTRODUCTION .............................................................................................. 1 

II. ARGUMENT ..................................................................................................... 3 

A. This Court Has Subject Matter Jurisdiction. ................................................. 3 

1. This Court has jurisdiction under the Free Enterprise test ..................... 3 

2. The administrative review process is not exclusive ................................ 5 

3. The issuance of the ALJ’s initial decision does not deprive  

the Court of jurisdiction ........................................................................... 9 

B. Plaintiffs are likely to succeed on the merits ..............................................10 

1. SEC ALJs are Inferior Officers .............................................................11 

2. SEC ALJs presiding over administrative proceedings are  

impermissibly shielded from removal by two layers of good-cause 

tenure protection ....................................................................................18 

C. Plaintiffs Will Suffer Irreparable Harm Should this Court Deny 

Injunctive Relief ..........................................................................................19 

D. The Balance of Equities and Considerations of the Public Interest  

Weigh Strongly in Favor of Granting a Preliminary Injunction .................22 

III. CONCLUSION ................................................................................................23 

 

 

Case 1:15-cv-02106-LMM   Document 22   Filed 07/06/15   Page 2 of 31



 

 

TABLE OF AUTHORITIES 

Page(s) 

iii 

 

Cases 

AT&T Servs., Inc. v. Timbervest, LLC,  

no. 3:15-cv-01454-D (N.D. Tex.) .........................................................................20 

Bebo v. SEC,  

No. 15-C-3, 2015 WL 905349 (E.D. Wis. Mar. 3, 2015) ...................................... 8 

Cunningham v. Adams,  

808 F.2d 815 (11th Cir. 1987) ..............................................................................22 

Department of Transportation  v. Association of American Railroads,  

135 S.Ct. 1225, 1239 (2015) ................................................................................12 

Duka v. SEC, No.  

15 Civ. 357(RMB)(SN), 2015 WL 1943245  

(S.D.N.Y. Apr. 15, 2015) .......................................................................... 3, 4, 8, 9 

Elgin v. Dep’t of Treasury,  

132 S. Ct. 2126 (2012)............................................................................................ 4 

Elk Run Coal Co. v. U.S. Dep't of Labor,  

804 F. Supp. 2d 8 (D.D.C. 2011)............................................................................ 8 

Free Enter. Fund v. Pub. Accounting Oversight Bd., 

561 U.S. 477 (2010) ..................................................................................... passim 

Freytag v. Commissioner of Internal Revenue,  

501 U.S. 868 (1991) ................................................................................ 10, 11, 12 

FTC v. Standard Oil Co.,  

449 U.S. 232 (1980) ............................................................................................... 9 

Gen. Elec. Co. v. EPA,  

360 F.3d 188 (D.C. Cir. 2004)................................................................................ 7 

Gupta v. SEC,  

796 F. Supp. 2d 503 (S.D.N.Y. 2011) ................................................................8, 9 

Hill v. SEC, 

 No. 15-CV-1801-LMM (N.D. Ga. June 8, 2015) ....................................... passim 

Imperial Carpet Mills, Inc. v. CPSC,  

634 F.2d 871 (5
th

 Cir. 1981) .................................................................................21 

Intercollegiate Broad. Sys. Inc. v. Copyright Royalty Bd., 

684 F.3d 1332 (D.C. Cir. 2012)............................................................... 18, 19, 21 

Kishner v. Nev. Standing Comm. on Judicial Ethics & Election Practices,  

No. 2:10-cv-01858-RLJ-RJJ, 2010 WL 4365951 (D. Nev. Oct. 28, 2010) .........20 

Kuretski v. Comm'r,  

755 F.3d 929 (D.C. Cir. 2014)..............................................................................19 

Case 1:15-cv-02106-LMM   Document 22   Filed 07/06/15   Page 3 of 31



 

 

TABLE OF AUTHORITIES 

Page(s) 

iv 

 

Landry v. FDIC,  

204 F.3d 1125 (D.C. Cir. 2000)......................................................... 11, 12, 13, 15 

Live365, Inc. v. Copyright Royalty Bd.,  

698 F. Supp. 2d 25 (D.D.C. 2010).......................................................................... 6 

McNary v. Haitian Refugee Ctr.,  

498 U.S. 479 (1991) ............................................................................................... 6 

Metro. Wash. Airports Auth. v. Citizens for Abatement of Aircraft Noise, Inc.,  

501 U.S. 252 (1991) .............................................................................................23 

Morrison v. Olson,  

487 U.S. 654 (1988) .............................................................................................19 

Odebrecht Constr., Inc. v. Sec'y, Fla. Dep't of Transp.,  

715 F.3d 1268 (11th Cir. 2013) ............................................................................22 

Reno v. Catholic Soc. Servs, Inc.,  

509 U.S. 43 (1993) ................................................................................................. 6 

Ryder v. United States,  

515 U.S. 177 (1995) .............................................................................................21 

Spring Hill Capital Partners, LLC v. SEC,  

No. 15-cv-4542 (S.D.N.Y. June 26, 2015) ............................................................. 9 

Thunder Basin Coal Co. v. Reich,  

510 U.S. 200 (1994) ...........................................................................................3, 7 

Tilton v. SEC,  

No.15-cv-2472 (S.D.N.Y.) ..................................................................................... 8 

Other Authorities 

Kent Barnett, Resolving the ALJ Quandary,  

66 Vand. L. Rev. 797 (2013) ................................................................................11 

Sec. of Ed. Review of Admin. Law Judge Decisions,  

15 Op. O.L.C. 8, 14 (1991) ............................................................................ 15, 17 

Statutes 

17 CFR § 201.360(d)(2) ...........................................................................................13 

5 U.S.C. § 557(b) .....................................................................................................13 

5 U.S.C. § 2101 ........................................................................................................16 

5 U.S.C. § 2102 ........................................................................................................16 

5 U.S.C. § 2104 ........................................................................................................16 

5 U.S.C. § 3105 ................................................................................................. 15, 17 

5 U.S.C. § 4802(b) ...................................................................................................17 

Case 1:15-cv-02106-LMM   Document 22   Filed 07/06/15   Page 4 of 31



 

 

TABLE OF AUTHORITIES 

Page(s) 

v 

 

15 U.S.C. § 80b-13(b) ................................................................................................ 4 

20 U.S.C. § 1234(b) .......................................................................................... 15, 17 

215 U.S.C. § 80b-12.................................................................................................17 

35 U.S.C. § 6(a) .......................................................................................................18 

 

Case 1:15-cv-02106-LMM   Document 22   Filed 07/06/15   Page 5 of 31



 

1 

 

I. INTRODUCTION 

This case presents one of the rare, exceptional instances where a federal 

district court should impose injunctive relief upon a federal agency during an 

ongoing administrative proceeding. Plaintiffs seek this relief because it is 

necessary to avoid irreparable harm, there exists a clear constitutional violation 

warranting Court intervention, and exhaustion of administrative remedies is futile. 

The Defendant U.S. Securities and Exchange Commission (“SEC”) argues 

that this Court lacks jurisdiction, that Plaintiffs are unlikely to succeed on the 

merits, and that Plaintiffs will not suffer irreparable harm. Each of these arguments 

fails. 

Plaintiffs will certainly suffer irreparable harm without the requested 

injunctive relief.  The Commission is continuously publishing the initial decision 

issued by an improperly appointed and unconstitutional ALJ that states Plaintiffs 

acted fraudulently.  Shockingly, the Commission contends that no harm will befall 

on Plaintiffs while this unconstitutional decision remains published by the 

Commission on its web site. 

If the Commission upholds the Initial Decision (and if it also grants 

additional relief requested by the Division of Enforcement), those remedies take 

effect immediately and will cause significant and irreparable harm to Plaintiffs.
1
 

                                                 
1
 If the Commission were to agree that upon issuance of an opinion, that (1) its 

remedies will not take effect until all appellate rights in federal court are 

exhausted; (2) remove ALJ Elliot’s decision from its website; and (3) refrain from 

publishing their own decision, Respondents would withdraw this action. 
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The Commission faults Plaintiffs for waiting until the “eleventh hour” to 

request this Court’s injunctive relief. Only the Commission is to blame for its 

failure to appoint its ALJs properly, and as for timing, the Commission played its 

cat-and-mouse game for months refusing to reveal explicitly how its ALJs were (or 

were not) appointed until June 4, 2015, when Plaintiffs finally received evidence 

making clear that the Commission’s proceeding was unconstitutional. Plaintiffs, 

however, filed this action within two weeks of receiving this evidence.  

Contrary to the SEC’s arguments, Plaintiffs are not seeking to have the 

hearing process halted. Nor are they seeking to have the merits of their case 

prematurely reviewed outside administrative channels. Rather, Plaintiffs narrowly 

tailored the injunctive relief they seek to: (1) enjoining the SEC from public 

dissemination and/or publication, in written or other form, of the SEC ALJ’s Initial 

Decision in the administrative proceeding, including directing the removal of the 

SEC ALJ’s Initial Decision from the SEC’s website; (2) enjoining the SEC from 

public dissemination and/or publication, in written or other form, of any final order 

from the SEC in the administrative proceeding;
2
 and (3) staying the effect of any 

relief entered against Plaintiffs in the administrative proceeding, pending 

resolution of this matter. Plaintiffs seek to avoid the irreparable harm that is 

presently occurring, and will further ensue if the Commission upholds the ALJ’s 

                                                 
2
 Plaintiffs requested in the alternative a stay of the Commission’s administrative 

proceeding, but seeks this relief only in the alternative and only in the event the 

Court deems the requested relief impracticable for some reason. 
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Initial Decision, by a proceeding that is the product of a systemic constitutional 

violation. The requested relief is narrowly tailored to prevent irreparable harm 

while this matter proceeds through the appeals structure established by Congress. 

II. ARGUMENT 

A. This Court Has Subject Matter Jurisdiction. 

1. This Court has jurisdiction under the Free Enterprise test 
 

This Court has jurisdiction because Plaintiffs are asking the Court for limited 

injunctive relief to avoid irreparable harm that is presently being caused and that 

will be caused by an agency’s proceeding that involves a clear, systemic 

constitutional violation in the agency’s procedures. The Supreme Court recently 

held that “we presume that Congress does not intend to limit jurisdiction [1] if ‘a 

finding of preclusion could foreclose all meaningful judicial review’; [2] if the suit 

is ‘wholly collateral to a statute’s review provisions’; and [3] if the claims are 

‘outside the agency’s expertise.’” Free Enter. Fund v. Pub. Accounting Oversight 

Bd., 561 U.S. 477, 489 (2010) (quoting Thunder Basin Coal Co. v. Reich, 510 U.S. 

200, 212-213(1994)). Under this test, this Court has jurisdiction.   

First, forcing Plaintiffs to pursue their constitutional claims following the 

SEC’s administrative process would foreclose all “meaningful judicial review” of 

these constitutional claims. Free Enter., 561 U.S. 477, 489 (quoting Thunder 

Basin, 510 U.S. at 212-213); see Duka v. SEC. Even if Plaintiffs were to appeal the 

Commission’s ruling to a Circuit Court of Appeals, that appeal is not permitted 
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until the Commission issues a final order and would come long after Plaintiffs will 

have suffered irreparable injury. Even then, the Appellate Court is limited in its 

ability to address the harm caused by the underlying constitutional defect. It 

cannot, for example, enjoin the Commission and force the removal of the 

unconstitutional decision posted on the SEC’s website because its power is limited 

to issuing a stay and preserving the status quo. See 15 U.S.C. § 80b-13(b). Thus, 

any judicial review would not be meaningful. 

Second, Plaintiffs’ claims are “wholly collateral” to the statutory review 

provisions. This is evidenced by the limited relief Plaintiffs are seeking and the 

fact that Plaintiffs have continued to pursue their challenges on the merits through 

the SEC’s appeal process.   

In supposed support of its argument that this is not a collateral challenge, the 

SEC relies upon Elgin v. Department of Treasury, 132 S. Ct. 2126 (2012). In 

Elgin, however, the petitioners made constitutional challenges to the very statutes 

upon which their terminations were based. Such a challenge would be comparable 

here if Plaintiffs were asking this Court for an injunction by arguing they did not 

violate the securities laws as alleged in the underlying administrative proceeding. 

But Plaintiffs here raise the more fundamental and collateral issue of whether the 

presiding officer may constitutionally conduct the hearing at all. Plaintiffs’ facial 

constitutional challenges are completely unrelated to the merits of the SEC's 
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allegations against Plaintiffs. Thus, their claims are “wholly collateral” to the 

administrative proceeding and should be heard in this Court. 

Finally, Plaintiffs’ constitutional challenges are outside the scope of the 

SEC’s expertise. Indeed, the Supreme Court reached this conclusion with respect 

to an Article II challenge analogous to the one raised here. See Free Enterprise, 

561 U.S. at 491 (“Petitioners’ constitutional claims are also outside the 

Commission’s competence and expertise...”). Thus, Plaintiff’s constitutional 

claims are outside the SEC’s expertise, and this Court has subject matter 

jurisdiction. 

2. The administrative review process is not exclusive 

The SEC argues that the federal securities laws display a fairly discernible 

intent to channel the review of constitutional claims attacking the very existence of 

the SEC’s administrative proceeding through the administrative process. (Def.’s 

Resp. at 9-10 [doc. no. 18].) It even contends that this review process is exclusive. 

Id. But to accept the SEC’s argument, this Court would have to conclude that 

constitutional claims like Plaintiffs’ - having nothing to do with the merits of the 

underlying case and that the SEC itself lacks the expertise to adjudicate - must still 

be funneled through the administrative proceeding. It would have to reach this 

conclusion despite Plaintiffs’ claim that this proceeding is itself unconstitutional 

and that any eventual review by a Court of Appeals would be effectively 
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meaningless because the injunctive relief sought would be moot. Under the SEC’s 

view, collateral review would never be proper. That simply is not the law. 

The Supreme Court has held that the securities laws do not display a “fairly 

discernible intent” to channel core constitutional claims, such as those asserted 

here, through the administrative process. Free Enterprise, 561 U.S. at 489 

(concluding that the Exchange Act’s provision for delayed judicial review of 

agency action did not display a “fairly discernible intent” to channel a 

constitutional challenge to the existence of the Public Company Accounting 

Oversight Board (“PCAOB”) through the administrative process).  

The Supreme Court has repeatedly explained that a statutory provision 

governing the review of single agency actions does not apply to claims that, like 

Plaintiffs’, challenge “a practice or procedure employed in making [numerous] 

decisions.” Reno v. Catholic Soc. Servs, Inc., 509 U.S. 43, 56 (1993) (internal 

citations omitted); see also Free Enterprise, 561 U.S. at 490 (2010) (“Petitioners' 

general challenge to the Board is ‘collateral’ to any Commission orders or rules 

from which review might be sought.”) (citing McNary v. Haitian Refugee Ctr., 498 

U.S. 479, 491–92(1991)).  

Lower courts have consistently applied the principles set forth in these 

Supreme Court cases to permit district court challenges, even with respect to 

ongoing agency actions. See Live365, Inc. v. Copyright Royalty Bd., 698 F. Supp. 

2d 25, 34 (D.D.C. 2010) (finding jurisdiction proper in district court action 
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claiming Appointment Clause challenge despite ongoing litigation before the 

Copyright Royalty Board because the issue “is wholly independent of any action 

actually taken or expected to be taken in the future by the CR Board judges”); see 

also Gen. Elec. Co. v. EPA, 360 F.3d 188, 191 (D.C. Cir. 2004) (finding district 

court jurisdiction proper, despite ongoing agency proceedings, because “GE's due 

process challenge to CERCLA's administrative orders regime is not a challenge to 

the way in which EPA is administering the statute in any particular removal . . . , 

but rather it is a challenge to the CERCLA statute itself”). 

The SEC argues, however, that the review process under the Investment 

Advisor’s Act is exclusive, analogizing it to the “Mine Act” review provision at 

issue in Thunder Basin Coal Co. v. Reich, 510 U.S. 200 (1994). The SEC argues 

that the review scheme in this case is “virtually identical” to that in Thunder Basin, 

and should thus be considered the exclusive means of bringing broad constitutional 

challenges to the existence of the SEC administrative proceedings.   

Thunder Basin, however, is distinguishable from this case because there, the 

challenge was with respect to the agency's interpretation of the very statute that it 

was charged with enforcing, and not, like here, a dispute concerning the 

constitutional validity of the administrative process itself. In that case, the court 

found that because the claims required interpretation of the parties' rights and 

duties under the Mine Act, they were of the type Congress intended to be reviewed 

initially by the agency with expertise in that area. Id. at 214.   
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In other words, the nature of Thunder Basin's claims determined whether 

they fell within the review structure of the Mine Act. As courts in subsequent cases 

have recognized, “[n]ot all claims relating to the Mine Act … necessarily fall 

within the Act's administrative review scheme.” Elk Run Coal Co. v. U.S. Dep't of 

Labor, 804 F. Supp. 2d 8, 17, 21 (D.D.C. 2011) (holding that nothing in the Mine 

Act prohibited “broad constitutional due process challenges.”).  

Here, Plaintiffs challenge the SEC's use of administrative law judges in all 

instances, not just as applied in their case. This facial challenge is completely 

separate from the underlying charges against Plaintiffs. The claims at issue here are 

analogous to and encompass the structural challenge raised in Free Enterprise over 

which the Supreme Court asserted subject matter jurisdiction because it is a 

challenge to the SEC’s usage of its current ALJs in all instances.  

Several district courts, including this Court, have recently reached differing 

conclusions on this jurisdictional question. Compare Hill v. SEC, No. 15-CV-

1801-LMM (N.D. Ga. June 8, 2015); Duka v. SEC, No. 15 Civ. 357(RMB)(SN), 

2015 WL 1943245, at *5 (S.D.N.Y. Apr. 15, 2015) (finding subject matter 

jurisdiction over an Article II challenge to an SEC administrative proceeding); 

Gupta v. SEC, 796 F. Supp. 2d 503 (S.D.N.Y. 2011) (finding jurisdiction over a 

plaintiff’s constitutional challenge that the SEC was discriminatorily forum 

shopping); with Tilton v. SEC, No.15-cv-2472 (S.D.N.Y.)(finding court lacked 

jurisdiction); Bebo v. SEC, No. 15-C-3, 2015 WL 905349 (E.D. Wis. Mar. 3, 
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2015)(same); Spring Hill Capital Partners, LLC v. SEC, No. 15-cv-4542 

(S.D.N.Y. June 26, 2015)(same). Plaintiffs submit that the Hill, Duka, and Gupta 

decisions correctly analyzed the jurisdictional issues under Free Enterprise and 

should be followed because Plaintiffs’ facial challenge is completely separate from 

the underlying charges. Plaintiffs are not seeking to circumvent the administrative 

appeal process, and Plaintiffs seek narrowly-tailored and limited injunctive relief. 

3. The issuance of the ALJ’s initial decision does not deprive 

the Court of jurisdiction 

The SEC also contends that the Court lacks jurisdiction because the ALJ has 

already issued his initial decision and initial decisions are not subject to judicial 

review. The SEC’s argument misses the point. Plaintiffs are not asking the Court to 

“review” the merits of initial decision. As noted, Plaintiffs’ challenge is to the 

systemic flaw that pervades all ALJ actions, not just this one. For the reasons 

already recited, the Court has jurisdiction over such claims. 

The SEC relies upon FTC v. Standard Oil Co., 449 U.S. 232 (1980), for the 

proposition that judicial intervention at this stage of the administrative proceedings 

is unwarranted. Standard Oil, however, did not involve any constitutional 

challenges. The Standard Oil plaintiff sought to challenge the FTC’s issuance of an 

administrative complaint by arguing the FTC lacked a good faith basis for 

instituting the action. The plaintiff made no facial constitutional challenge to the 

process that would affect all respondents, and rather, contested in essence the 

merits of the administrative proceeding as applied only to the plaintiff in that case.  
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In this case, the ALJ’s initial decision clearly has harmed Plaintiffs (see Part 

II.C. below) and Plaintiffs seek, through this collateral constitutional challenge, to 

prevent further irreparable harm. Any “interference” with agency functioning is 

minimal; Plaintiffs are not seeking review in this Court of the merits of the initial 

decision. The Court has jurisdiction over this matter. 

B. Plaintiffs are likely to succeed on the merits 

Nothing in the SEC’s response alters the two primary premises leading to 

the conclusion that the SEC’s use of ALJs to preside over administrative 

proceedings violates Article II of the Constitution. First, under the test articulated 

in Freytag v. Commissioner of Internal Revenue, 501 U.S. 868, 881 (1991), ALJs 

are inferior officers because they are appointees who exercise “significant 

authority pursuant to the laws of the United States.” The SEC Commissioners, 

themselves, hold the power to appoint “inferior Officers,” yet they have not 

appointed the SEC ALJs and, thus, the SEC ALJs that presided over this matter 

lacked constitutional authority to do so.  

There is a second, independent defect in the SEC’s ALJ program. In Free 

Enterprise, the Supreme Court also held that Officers of the United States charged 

with executing the laws, a power vested by the Constitution solely in the President, 

may not be separated from Presidential supervision and removal by more than one 

layer of tenure protection. SEC ALJs enjoy at least two, and likely more, layers of 

tenure protection, and hearings before them therefore violate Article II. 
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1. SEC ALJs are Inferior Officers 

In all relevant respects, ALJs share the same duties and discretion as the 

special trial judges in Freytag who were held to be inferior officers. See Pl.’s Mem. 

Supp. of Mot. for TRO at 14-21 [doc. no. 3-1] (arguing why ALJs constitute 

inferior officers under Article II).
3
 Although Freytag did not directly address 

whether ALJs constitute inferior officers, Justice Scalia answered this question in 

the affirmative in a concurring opinion. 501 U.S. at 910 (Scalia, J., concurring in 

part and concurring in judgment, joined by O’Connor, Kennedy & Souter, JJ) 

(noting that ALJ’s “are all executive officers”) (emphasis in original). In Duka, the 

court also noted that Freytag “would appear to support the conclusion that SEC 

ALJs are also inferior officers.” 2015 WL 1943245, at *8. 

The SEC relies heavily on Landry v. FDIC, 204 F.3d 1125, 1133-34 (D.C. 

Cir. 2000), as authority for its contention that SEC ALJs are not inferior officers, 

but Landry is specific to and limited to FDIC ALJs who, in contrast to SEC ALJs, 

merely render “recommended decisions.”
4
 Further, the SEC's argument that finality 

                                                 
3
 While the SEC claims that its ALJs are “mere employees” Resp. at 18, its website 

paints a different picture. Indeed, there the SEC “About the Office,” available at 

http://www.sec.gov/alj (last visited July 5, 2015) proclaims that “Administrative 

Law Judges are independent judicial officers” who “conduct public hearings at 

locations throughout the United States in a manner similar to non-jury trials in the 

federal district courts.” 
4
 As the Solicitor General of the Department of Justice wrote in opposition to 

Landry's cert petition argument that the D.C. Circuit's decision "will have a wide 

ranging effect on a class of judges numbering over 1,000” –"That assertion 

considerably overstates the significance of the court of appeals' decision. The 

court's decision directly addresses the constitutional status only of the ALJ . . . who 
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is determinative is contrary to Freytag, 501 U.S. at 881 (stating that the argument 

that STJs are not inferior officers "because they lack authority to enter a final 

decision . . . . ignores the significance of the duties and discretion that special trial 

judges possess."). Judge Randolph’s concurring opinion pointed out that the 

Landry majority failed to acknowledge that the Supreme Court clearly designated 

this as an alternate holding. 204 F.3d at 1142 (Randolph, J. concurring in part and 

concurring in judgment).  

Similarly, Justice Alito noted in a concurrence in Department of 

Transportation  v. Association of American Railroads, 135 S.Ct. 1225, 1239 

(2015), that “[i]nferior officers can do many things, but nothing final should appear 

in the Federal Register unless a Presidential appointee has at least signed off on it,” 

and “[o]ne would think that anyone who has the unilateral authority to tip a final 

decision one way or the other cannot be an inferior officer.” Thus, the ability to 

render a final decision is not dispositive. 

In claiming Landry requires a finding that SEC ALJs are not officers, the 

SEC ignores some fundamental differences between FDIC ALJs and SEC ALJs. 

FDIC ALJs may only issue “recommended decisions.” SEC ALJs in stark contrast 

issue “initial decisions” that may (and usually do) become “final decisions.” The 

APA requires agencies utilizing ALJs to decide whether their ALJs will issue 

initial or recommended decisions. If an agency chooses to allow its ALJs to issue 

                                                                                                                                                             

presided at the administrative hearing in this case." Brief For Respondent In 

Opposition, Landry v. FDIC, No. 99-1916 (Aug. 28, 2000), at 7. 
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“initial” rather than “recommended” decisions, the “initial decision” will become 

the decision of agency “without further proceedings” unless the agency accepts an 

appeal or affirmatively decides to review the decision and take action. 5 U.S.C. § 

557(b). “Recommended decisions” can never become “final decisions.” 

In Hill v. SEC, no. 1:15-cv-01801-LMM,  this Court found that SEC ALJs 

do not have final order authority because the regulations “make clear that only 

when the SEC itself issues an order does the decision become final.” [Order of 

June 8, 2015 at 38 n.10.] Plaintiffs respectfully submit that under the APA, an SEC 

ALJ’s initial decision “becomes the decision of [the Commission] without further 

proceedings” unless the Commission affirmatively decides to review. 5 U.S.C. § 

557(b) (emphasis added).   

It is true that in those cases where there is no appeal and the Commission 

chooses not to review an initial decision on its own initiative, the Commission’s 

Rules call for it to “issue an order that the decision has become final as to that 

party” and that the decision becomes final as of the date of the order. 17 CFR § 

201.360(d)(2). The plain language of the APA, however, makes clear that the 

initial decision becomes final when there is no appeal and no review by the 

Commission. The “order” prescribed in the Rules of Practice, therefore, does not 

make the initial decision a final decision – that happens rather by virtue of the 

statute. The Commission’s Rule is simply ministerial in nature.  
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While arguing in its response that ALJs merely “sharpen the issues” for 

further review, the SEC submitted a declaration of Andrew Ceresney in Hill, which 

tells a dramatically different story. (Decl. of Andrew Ceresney, attached hereto as 

Ex. A.) In that context, Mr. Ceresney emphasizes how the ALJs play an important 

role in "prompt airing, and in turn notice to the public, of alleged securities law 

violations" because they issue initial decisions within 300 days from the initiation 

of the matter. Id. ¶ 3 (emphasis added). Indeed, by Rule, each SEC ALJ’s decision 

is published when it is issued. Rule of Practice 360(c) (“The Secretary . . . shall 

promptly publish notice of the filing [of the initial decision] in the SEC News 

Digest” and “shall publish the initial decision in the SEC Docket.”). The SEC does 

not pick and choose which decisions to publish – it publishes all of them (unless 

the proceeding is nonpublic) without reviewing them or approving their content. 

Clearly, the SEC views the ALJ’s initial decision not merely as a starting 

point in the administrative process but as a method of providing public notice 

about the alleged violations. This underscores the significant authority ALJs 

exercise within the administrative scheme, confirming their status as inferior 

officers. And it evidences how the publication of their initial decisions has 

incredible impact on the public perception of respondents. Thus, the harm caused 

to Plaintiffs by the continued publication of the unconstitutional initial decision is 

substantial and ongoing.  
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Ironically, while the SEC would have this Court believe Landry created a 

categorical rule that ALJs are employees, it fails to address Plaintiffs’ citation to 

the DOJ’s opposition to certiorari in Landry where, the Solicitor General wrote:  

The court's decision directly addresses the constitutional status only of the 

ALJ (one of the two administrative law judges employed by OTS and 

assigned by OFIA) who presided at the administrative hearing in this case. 

The court of appeals did not purport to establish any categorical rule that 

administrative law judges are employees rather than "inferior Officers" for 

purposes of the Appointments Clause. 

Br. for Resp't. in Opp'n, Landry v. FDIC, No. 99-1916, 2000 WL 34013905, at 7 

(U.S. Aug. 28, 2000) (emphasis added). 

The DOJ’s own internal materials also reflect the broad powers afforded 

ALJs. The DOJ’s Office of Legal Counsel (“OLC”) has determined that the power 

of the Secretary of Education to review decisions of ALJs is consistent with the 

status of those ALJs as inferior officers under the Appointments Clause. See Sec. 

of Ed. Review of Admin. Law Judge Decisions, 15 Op. O.L.C. 8, 14 (1991) 

(“Because the Secretary, who is the head of the, Department, appoints the 

Department’s ALJs, 5 U.S.C. § 3105; 20 U.S.C. § 1234(b), (who are not confirmed 

by the Senate), they are properly appointed only if they serve as ‘inferior 

officers.’”) The same analysis applies here, and SEC ALJs are inferior officers.
5
  

                                                 
5
 Moreover, ALJs exercise as much, if not more, authority than other positions the 

Supreme Court has held are inferior officers including, district court clerks, 

“thousands of clerks in the Departments of the Treasury, Interior and the othe[r]” 

departments who are responsible for “the records, books, and papers appertaining 
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The OLC’s interpretation should be afforded substantial weight. According 

to the DOJ’s internal opinion, OLC’s “core function, pursuant to the Attorney 

General's delegation, is to provide controlling advice to Executive Branch officials 

on questions of law that are centrally important to the functioning of the Federal 

Government." U.S. Dep't of Justice, Office of Legal Counsel, Memorandum for 

Attorneys of the Office: Best Practices for OLC Legal Advice and Written 

Opinions (July 16, 2010) (emphasis added). 

The SEC would also have this Court believe that Congress determined SEC 

ALJs are mere employees rather than inferior officers because it placed SEC (and 

other) ALJs in the competitive service. But the SEC's reliance on this so-called 

determination is based on the flawed premise that the competitive service does not 

include inferior officers. In Free Enterprise, the Supreme Court did not consider 

placement within the competitive service a factor in determining whether "inferior 

officer" status has been met. See 561 U.S. at 506-507 & n.10. In fact, the 

“competitive service” includes, with limited exclusions not applicable here, “all 

civil service positions in the executive branch.” 5 U.S.C. § 2102. “Civil service” 

encompasses a vast group of federal employees, including civil “officer[s]” up to 

and including those who are subject to Senate confirmation. 5 U.S.C. § 2104; see 

also 5 U.S.C. § 2101. Following the SEC's logic, the vast majority of officers of 

the United States would be demoted to mere employees. 

                                                                                                                                                             

to the office,” and election monitors. Free Enterprise, 561 U.S. at 540 (Breyer, J. 

dissenting) (citations omitted). 
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Section 212 of the Investment Advisors Act, 215 U.S.C. § 80b-12, (at issue 

in Plaintiffs’ case) provides “[h]earings may be public and may be held before the 

Commission, any member or members thereof, or any officer or officers of the 

Commission designated by it.” (emphasis added.) Section 212 reflects the 

judgment of Congress that only "officers" can substitute for Commissioners to 

preside at the hearing.  

Each "agency" is empowered to appoint ALJs. 5 U.S.C. § 3105. The APA 

does not specify who on behalf of an agency should exercise the power to appoint, 

a question left to variation among departments. Thus, when creating the 

Department of Education in 1978, Congress assigned to the Secretary of Education 

(a "Head of Department") the power to appoint ALJs, adding that this choice was 

"in accordance with" the APA. 20 U.S.C. § 1234(b) ("The administrative law 

judges . . . shall be appointed by the Secretary in accordance with section 3105 of 

Title 5."); see Sec. of Ed. Review of Admin. Law Judge Decisions, 15 Op. O.L.C. 

8, 14 (1991) (Department of Education ALJs are appointed in the manner of 

inferior officers). Likewise, here, the Commissioners' responsibility as "Head of 

Department" to appoint SEC ALJs as inferior officers is in accordance with the 

APA. See 5 U.S.C. § 4802(b) ("Commission may appoint. . . such officers . . . as 

may be necessary for carrying out its functions . . . .").  

This familiar structure—requiring appointment of judicial officers by the 

head of an executive department—is not unique to the SEC and Department of 
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Education. See, e.g., 35 U.S.C. § 6(a) ("administrative patent judges shall be 

persons who are appointed by the Secretary [of Commerce]"); Intercollegiate 

Broad. Sys. Inc. v. Copyright Royalty Bd., 684 F.3d 1332, 1341-42 (D.C. Cir. 

2012) (Copyright Royalty Judges properly appointed by a head of department). 

The SEC also argues that its ALJ’s role is merely to “sharpen the issues for 

subsequent proceedings” and cites to a 1947 manual for this proposition. A review 

of the full paragraph from which the SEC draws this language reveals additional 

language inconsistent with the SEC’s position. The reference to ALJs 

“sharpen[ing] the issues” is a reference to a circumstance where witness credibility 

is not a material factor or where ALJs are called upon to draft an initial decision 

even though they did not preside over the hearing due to the presiding ALJ’s 

unavailability. This manual also illustrates how back in 1947 the DOJ viewed ALJs 

(then called hearing examiners or officers) as “subordinate officers” consistent 

with their status as “inferior officers” rather than “employees.” Attorney General’s 

Manual on the Administrative Procedure Act at 83-84 (1947) (available online at 

http://archive.law.fsu.edu/library/admin/1947vii.html). 

2. SEC ALJs presiding over administrative proceedings are 

impermissibly shielded from removal by two layers of good-

cause tenure protection  

Free Enterprise set a bright-line rule that inferior officers may not be 

protected by two layers of tenure protection. 561 U.S. at 495-96. The SEC claims 

that the “adjudicative functions” of SEC ALJs fall outside “core executive 
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authority.” Resp. Br. at 29. But the Supreme Court, in Morrison v. Olson, 487 U.S. 

654 (1988), squarely rejected the theory that the President's removal authority 

operates less stringently for quasi-judicial and quasi-legislative officers than for 

officers with "purely executive" functions. See id. at 689 ("[O]ur present 

considered view is that the determination of whether the Constitution allows 

Congress to impose a ‘good cause’-type restriction on the President's power to 

remove an official cannot be made to turn on whether or not that official is 

classified as 'purely executive.'"); see also Kuretski v. Comm'r, 755 F.3d 929, 936 

(D.C. Cir. 2014) (even though Tax Court Judges exercise quasi-judicial power, 

they are officers of the Executive Branch), cert. denied, 135 S.Ct. 2309 (2015); 

Intercollegiate Broad. Sys., 684 F.3d at 1340-42 (tenure protections of Copyright 

Royalty Judges found unconstitutional under Free Enterprise). It follows that 

Congress may not create a class of executive adjudicators for the SEC operating 

outside the constraints of executive authority over other Commission officers. The 

PCAOB members had quasi-judicial authority over certain matters, but this fact 

did not justify their removal from Presidential oversight. 

C. Plaintiffs Will Suffer Irreparable Harm Should this Court Deny 

Injunctive Relief 

In their opening brief, Plaintiffs established that absent preliminary 

injunctive relief, they will suffer irreparable harm because they will remain subject 

to the publication of the ALJ’s Initial Decision and will be subject to irreparable 
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reputational and financial harm, as investors and potential referral sources send 

business in other directions. Kishner v. Nev. Standing Comm. on Judicial Ethics & 

Election Practices, No. 2:10-cv-01858-RLJ-RJJ , 2010 WL 4365951, at *7 (D. 

Nev. Oct. 28, 2010) (enjoining further publication and dissemination of 

administrative decision based on rule that was likely unconstitutional and finding 

that continued publication and dissemination of the decision would constitute 

irreparable harm because the decision violated plaintiff’s constitutional rights).   

This harm is real and is occurring right now. In May 2015, a former client 

sued Plaintiffs based on the ALJ’s initial decision. AT&T Servs., Inc. v. 

Timbervest, LLC, no. 3:15-cv-01454-D (N.D. Tex.). That former client knew all of 

the facts necessary to file its claim back in 2012, but sued Plaintiffs only after the 

ALJ issued the Initial Decision. The Initial Decision was filed in support of the 

former client’s complaint. The harm resulting from this publicly displayed Initial 

Decision is ongoing and will continue absent the requested injunctive relief.   

The SEC, however, contends that because the administrative hearing has 

already occurred, any alleged harm has already occurred and cannot be remedied 

by injunctive relief.  

The irreparable harm that will befall Plaintiffs absent this Court’s 

intervention is not just the continuing expense and disruption of defending 

themselves before the SEC. It is the fact that they will continue to be subjected to 
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the ongoing negative consequences of an unconstitutional proceeding
6
 and if the 

Commission upholds that Initial Decision, the remedies will take full effect. The 

ALJ's Initial Decision must be vacated because it is invalid and the Commission's 

review of an invalid record and invalid Initial Decision is improper. See Ryder v. 

United States, 515 U.S. 177, 178 (1995) (invalidating decision of improperly 

appointed judges and remanding); Intercollegiate Broad. Sys., 684 F.3d 1332 (D.C. 

Cir. 2012) (invalidating order where judges appointed improperly). 

An appeal to the Court of Appeals will not stop the effect of those remedies 

because they will be immediate. A cease and desist will take effect immediately, 

barring Plaintiffs from raising any capital for five years. If the Commission grants 

the Division of Enforcement's requests for bars and suspensions, Plaintiffs would 

be barred or suspended from acting as and associating with an investment adviser. 

That bar or suspension would take effect immediately. Plaintiffs simply have no 

prospect of obtaining a meaningful remedy for their constitutional harm by the 

time they are eventually able to secure judicial review.
7
 

                                                 
6
 While it should be obvious how the publication of findings and conclusions of 

fraud by someone titled “judge” would cause ongoing irreparable harm to a 

financial services business, the SEC argued that Plaintiffs failed to tender any 

evidence. Out of an abundance of caution, Plaintiffs submit as Ex. B. a declaration 

of Joel Shapiro detailing further how the Initial Decision continues to cause 

irreparable harm.   
7
 The SEC cites Imperial Carpet Mills, Inc. v. CPSC, 634 F.2d 871 (5

th
 Cir. 1981), 

for the proposition that “binding circuit precedent” rejects the notion that “bad 

publicity” justifies court intervention. First, the harm Plaintiffs are alleging here 

goes far beyond “bad publicity.” Additionally, in Imperial Carpet Mills, the court 

had already determined that plaintiff’s claim was not ripe, which “eliminate[d] the 
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 The SEC also contends that its immunity from suits for money damages is 

not important to the irreparable harm inquiry in this case. Not so. The absence of 

monetary damages only compounds the irreparable harm that will befall Plaintiffs 

should this Court decline to issue injunctive relief. The SEC also does not dispute 

the fact that the Eleventh Circuit has held that irreparable harm exists if a plaintiff 

lacks monetary recourse due to sovereign immunity. Odebrecht Constr., Inc. v. 

Sec'y, Fla. Dep't of Transp., 715 F.3d 1268, 1289 (11th Cir. 2013) (noting with 

approval that “numerous courts have held that the inability to recover monetary 

damages because of sovereign immunity renders the harm suffered irreparable”); 

see also Cunningham v. Adams, 808 F.2d 815, 821 (11th Cir. 1987) (noting that an 

injury is irreparable only if it cannot be undone through monetary remedies). Here, 

Plaintiffs will be irreparably harmed absent injunctive relief.   

D. The Balance of Equities and Considerations of the Public Interest 

Weigh Strongly in Favor of Granting a Preliminary Injunction 

 As Plaintiffs established in their opening brief, Plaintiffs will suffer 

irreparable harm absent injunctive relief but the SEC will suffer no harm from 

temporarily enjoining the proceeding pending resolution of the constitutional issue. 

The SEC argues that an injunction would interfere with enforcement efforts. But, 

                                                                                                                                                             

need to consider the harm to plaintiffs.” Although the court noted in dicta that the 

alleged harm by itself would “not justify judicial intervention into administrative 

agency action not otherwise fit for judicial consideration” that is not the case here 

where Plaintiffs have established the necessity for judicial review.  
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as noted in Hill, it is never “in the public interest for the Constitution to be 

violated.” [Order of June 8, 2015 at 44.] Conversely, it is in the public interest for 

SEC enforcement proceedings to comport with the Constitution. "The ultimate 

purpose of this separation of powers is to protect the liberty and security of the 

governed." Metro. Wash. Airports Auth. v. Citizens for Abatement of Aircraft 

Noise, Inc., 501 U.S. 252, 272 (1991). The requested relief is necessary to insure 

this protection. 

III. CONCLUSION 

For the reasons discussed above, Plaintiffs respectfully ask this Court to 

impose the necessary and appropriate injunctive relief, as detailed in Plaintiffs’ 

Complaint and underlying Motion. 
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th
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