
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

EMPLOYERS INSURANCE OF WASAU,

Plaintiff,
CASE NO. 4:86-CV-48

v.
HON. ROBERT J. JONKER

McGRAW-EDISON CO., et al., 

Defendants.
_____________________________________/

ORDER

The Court feels a bit like the character in the following cartoon:

On December 2, the undersigned conducted an on-the-record Status Conference in the United

States District Court for the Western District of Michigan.  Counsel of record appeared to discuss

scheduling and other issues related to a motion filed by one party to enforce a Settlement Agreement. 

The Agreement itself had been incorporated into the Court's order of dismissal (entered in 1989 after



several years of litigation ), and Article XI of the Agreement recited that disputes about it "shall be

commenced and resolved in the United States District Court for the Western District of Michigan,

Southern Division," which is exactly where the Court and counsel were meeting to talk about the

case on December 2, 2014, between 3 and 4 o'clock in the afternoon.  No party objected to the

Court's jurisdiction.

Imagine the Court's surprise, then, when it learned via an after hours filing (docket # 374)

that on the very same day this Court was meeting with counsel in Michigan, one of parties—Cooper

Industries—was filing a motion in New Jersey Superior Court (Essex County) asking the State Judge

to enjoin the parties from proceeding with the litigation here in Federal Court!  And more than that,

the very same lawyer whose name appeared on the motion papers in New Jersey—Michael

H. Ginsberg of Jones Day (Pittsburgh Office)—was actually present in Court in Michigan discussing

case scheduling issues and other logistics related to handling the case in Michigan.  Yet

Mr. Ginsberg did not mention or even hint that he was planning to file a motion in New Jersey

Superior Court to enjoin the parties from proceeding here in Michigan.

Parallel litigation in multiple courts is not unusual in large commercial cases.  Often parallel

cases can proceed simultaneously in multiple forums, subject to judicial discretion embodied in

doctrines like abstention, comity and the like.  What is much more rare—and often improper—is an

effort to have one Court enjoin proceedings in another Court, either directly, or indirectly through

an injunction directed to parties.  Federal Courts are prohibited by statute from enjoining State Court

proceedings, except in limited circumstances (one of which might apply here if Cooper Industries

continues with its request to have the New Jersey Court enjoin federal proceedings).  28 U.S.C. §

2283.  And based on long-standing rules recognized by the United States Supreme Court, State
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Courts are utterly without power to enjoin Federal Court proceedings in in personam actions, either

directly or indirectly.  Princess Lida v. Thompson, 305 U.S. 456, 466 (1938) (“[W]here the judgment

sought is strictly in personam, both the state court and the federal court, having concurrent

jurisdiction, may proceed with the litigation at least until judgment is obtained in one of them which

may be set up as res judicata in the other.”); Donovan v. City of Dallas, 377 U.S. 408, 412-13 (1964)

(“[S]tate courts are completely without power to restrain federal-court proceedings in in personam

actions . . . And it does not matter that the prohibition here was addressed to the parties rather than

to the federal court itself.”)  The New Jersey courts themselves have recited this bedrock rule, Aysseh

v. Lawn, 180 N.J. Super. 391, 396, 434 A.2d 1146, 1149-50 (N.J. Super. Ct. Ch. Div. 1981), (though

Cooper Industries did not call the rule to the Court's attention there).  Maybe there is some reason

not presently apparent why the rule would not apply.

But regardless of what happens in New Jersey, nobody likes having someone build or attempt

to build a brick wall in a bedroom or a courtroom overnight, especially without providing even the

common courtesy of advance notice of the attempt—especially when the interested parties are

already gathered in the courtroom.  More than that, at least in the Western District of Michigan, this

kind of behavior by counsel would—barring some explanation—likely fall below the expected

standard of practice for candor with the Court and the other parties.  Of course, there may be

explanations or circumstances of which the Court is unaware.  Maybe it really was something the

Court said.  Or maybe there is some other misunderstanding.  But at a minimum, prompt explanation

is needed.

Accordingly, IT IS ORDERED, that Attorney Ginsberg explain himself to the Court in a

written filing due not later than December 10, 2014.  In particular, Mr. Ginsberg must explain
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1) when he decided to file the New Jersey motion papers; 2) why he did not disclose the fact of filing

or intent to file during the December 2 status conference in Michigan, even though the New Jersey

filing was either complete or being completed as the Court and counsel were conferring in Michigan;

and 3) whether he intends to advance the motion in New Jersey to seek any injunctive relief that

would, on its face, preclude or interfere with these proceedings in Federal Court, despite what

appears to be well-established law precluding any such injunction.  Of course, nothing precludes

Mr. Ginsberg or his client from filing its own motion in this Court urging the Court to abstain or

otherwise to decline the exercise of jurisdiction in this matter, as the parties and the Court briefly

discussed during the December 2 status conference.  But motions asking a federal court to stay its

own hand are fundamentally different than motions asking a state court to enter an injunction that

would, on its face, prevent a federal court from proceeding with a case over which it has undisputed

jurisdiction.

IT IS FURTHER ORDERED under Local Civil Rule 83.1(f) that Mr. Ginsberg and his law

firm, Jones Day, retain local counsel not later than December 10, 2014.  Local Counsel shall enter

an appearance, and shall, until further Order of the Court, review and approve every paper filed by

Mr. Ginsberg or Jones Day in this case, and appear at all hearings and other proceedings in Court. 

Even if Mr. Ginsberg provides an explanation that is fully satisfactory to the Court, the Court is

exercising its discretion under the Local Rule to require the appearance of someone based in this

District to facilitate the normal flow of information between counsel and the Court, and to limit the

risk of future problems of a similar nature. 

Dated:          December 4, 2014         /s/ Robert J. Jonker                                     
ROBERT J. JONKER
UNITED STATES DISTRICT JUDGE 
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