
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
3:12-CR-00386-RJC-DSC 

 
UNITED STATES OF AMERICA, ) 
      ) 
 Plaintiff,    )  
      ) MOTION TO WITHDRAW 
v.      )          GUILTY PLEA 
      ) 
MATTHEW J. MUSANTE,   ) 
      ) 

Defendant.    ) 
___________________________________ ) 
 
 Defendant Matthew Musante, through his undersigned counsel, respectfully 

moves the Court, pursuant to Rule 11(d)(2)(B) of the Federal Rules of Criminal 

Procedure, to allow him to withdraw his guilty plea, entered on August 29, 2013, 

on the grounds that (a) he was not advised of a potential defense by his counsel 

prior to the entry of his plea, and (b) that there is not a sufficient factual basis to 

support the plea.  Counsel respectfully submits that each of these grounds, 

individually, constitutes a fair and just reason for allowing Matthew Musante to 

withdraw his plea of guilty.  In support of this motion, Defendant shows the Court 

the following: 

    Factual Background 
 
 1. Between early December 2012 and late April 2013, Matthew 

Musante was represented by Lilly Ann Sanchez, an attorney in Florida, near Mr. 

Musante’s residence.  The undersigned served purely as local counsel during that 
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time, beginning on December 21, 2012, and had virtually no direct contact with 

Mr. Musante until late April, 2013. 

 2. During early December 2012, Sanchez negotiated a plea agreement 

with the government that Mr. Musante signed on December 11, 2012, the day 

before he and his co-defendants were indicted for conspiracy to commit insider 

trading.  Undersigned counsel was not involved in those negotiations, and did not 

discuss the indictment or any possible defenses with Mr. Musante. 

 3. In February, 2013, with the advice of Ms. Sanchez, Mr. Musante 

decided to forego the agreement and to enter a plea of not guilty to the indictment.  

At around this same time, the government indicated to undersigned counsel’s 

partner that it had a concern about a possible conflict of interest by Ms. Sanchez. 

 4. In early April 2013, Ms. Sanchez renewed negotiations with the 

government.  On April 11, the government told Ms. Sanchez that it was interested 

in having Mr. Musante debriefed about another potential co-conspirator, Albert 

Primo, “as soon as possible.”  On April 17, 2003, the government sent Ms. 

Sanchez a “superseding plea agreement.”  The superseding plea agreement 

required Mr. Musante to cooperate if requested by the government.  

 5.  Undersigned counsel first learned of the new superseding plea 

agreement on April 17, 2013, via an email from Ms. Sanchez.  At around this time, 

undersigned counsel received a direct phone call from Mr. Musante.  He informed 

undersigned counsel that one of the people being actively investigated by the 

government as a part of this conspiracy was a man named Albert Primo, 
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Musante’s supervisor at his job, and that the government was interested in any 

information Musante had about Primo. 

 6.   Musante had provided the inside information he received from John 

Femenia, the lead defendant, to Albert Primo, who in turn had provided it to a man 

named Alan Reinhard.  Musante had recently found out that Reinhard was married 

to Lilly Sanchez’s sister.  It was Primo and Reinhard who had first recommended 

that Musante hire Sanchez to represent him.  Musante wanted to cooperate 

pursuant to the superseding plea agreement, but was being discouraged from doing 

so by Sanchez.  Musante informed undersigned counsel he believed Sanchez had a 

conflict, and that he therefore wanted undersigned counsel to take over the case as 

lead counsel. 

 7. Undersigned counsel discussed the issue in general terms with 

Sanchez, without disclosing exactly what Musante had told him.  On April 29, 

2013, Sanchez notified undersigned counsel she would withdraw.  On that same 

day, undersigned counsel advised the government that Sanchez was withdrawing, 

and the government sent undersigned counsel the superseding plea agreement, 

substituting undersigned counsel’s name for Sanchez as Musante’s attorney.  The 

new agreement required a plea to both the insider trading conspiracy and a plea to 

a Bill of Information charging that Musante had engaged in transactional money 

laundering by transferring the proceeds of insider trading from a TD brokerage 

account into a TD bank account. 
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   8. Based upon the fact that the basic provisions of the superseding plea 

agreement had already been negotiated with the government, and that Mr. 

Musante had indicated he wanted to cooperate with the government, undersigned 

counsel did not engage in any substantive discussions with Mr. Musante about the 

facts of the case before sending him the new plea agreement to sign.  Neither did 

counsel discuss with Mr. Musante whether an element of the offense was 

knowledge that Femenia had received something of value for the information he 

had disclosed to Musante.  

 9. Mr. Musante signed the revised plea agreement on May 1, 2013, and 

undersigned counsel signed it on May 2, 2013. 

 10. On May 23, 2013, the FBI and the SEC debriefed Mr. Musante.  

During this interview, Musante provided information about both Primo and 

Reinhard, as well as about Shawn Hegedus and Danielle Laurenti, who were both 

still fugitives.  He also informed the agents that no one had ever asked him for 

money or a kickback for the trading information. 

 11. On August 29, 2013, pursuant to the May 1, 2013 plea agreement, 

Musante entered a plea of guilty before Magistrate Judge David Cayer.  At no time 

prior to this plea did undersigned counsel discuss with Musante if he knew 

whether Femenia had received anything of value from anyone in return for the 

inside information Femenia had provided to Musante, nor did he inform Musante 

that the lack of such knowledge on his part might constitute a valid defense to the 

charges to which he was pleading guilty. 
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 12. In contrast to his co-defendants, Musante never paid any kickbacks 

to Femenia or Hegedus, nor did he provide any other payments to Femenia or 

Hegedus in return for the information Hegedus and Femenia provided to him. 

 13. Femenia told the government in his debriefing that his initial motive 

for disclosing inside information to Shawn Hegedus was to enable Hegedus to pay 

Femenia back for a fraudulent home loan Femenia had taken out for Hegedus.  He 

further told the government that his motive then evolved into a desire to have 

Hegedus, Roger Williams and Kenneth Raby fund the purchase of an oil tanker by 

a company Femenia would set up.  None of this involved Matthew Musante, nor 

did Musante know that Femenia had provided inside information to Hegedus for 

these reasons.   

Musante’s Trading Activity 

 14. By 2010, Mr. Musante had been an active day trader in the stock 

market for over seven years, and had discussed various companies and stocks with 

Shawn Hegedus, a high school friend who had worked for a time as a broker at 

John Thomas Securities, and with John Femenia, another friend he met through 

Hegedus, who had graduated with an MBA from the Columbia University School 

of Business in May 2009.  From time to time, during these discussions, Hegedus 

or Femenia would recommend particular stocks.  Sometimes Musante acted on 

their recommendations, and sometimes he didn’t. 

 15. For example, in 2010, Hegedus recommended that Musante 

purchase stock issued by ATC.  Musante assumed that Hegedus had gotten this 
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recommendation from an analyst at John Thomas Securities.  He decided not to 

purchase the stock.  Unknown to Musante, Femenia had disclosed inside 

information to Hegedus about a potential merger or acquisition of ATC.  When the 

stock went up substantially, Hegedus bragged to Musante about how much money 

he had made.  But he never disclosed Femenia’s role.   

 16. Musante thereafter received and acted upon information from 

Hegedus about two other stocks, KSP in July 2010, and SSCC in January 2011.  

Once again, Hegedus did not tell Musante at that time he had received inside 

information from Femenia about these stocks, nor did Musante learn this 

independently. 

 17. It was not until mid-March 2011, after Musante complained about 

how much he had lost on KSP based on Hegedus’ recommendation, that Hegedus 

told Musante he had gotten the tip about KSP from Femenia.  Even then, however, 

Hegedus did not tell Musante that Femenia had been given anything for providing 

this information to Hegedus, who had been friends with Femenia since high school, 

nor did Musante learn this from any other source.  

 18. Musante never paid Shawn Hegedus for the information that 

Hegedus provided to him about KSP or SSCC, nor did he know about any 

payments that Hegedus or others made to Femenia for this information.   

 19. After March 2011, Musante had a falling out with Hegedus unrelated 

to any stock trading, and they essentially stopped talking to each other.  Musante 
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made no further trades in any stock as a result of a recommendation by Hegedus, 

nor did he seek out any information about stocks from Femenia. 

 20. Over a year later, in April 2012, Femenia called Musante with a tip 

about PRSC.  But as Femenia admitted in his FBI interview, by the time he called 

Musante, the inside information he had given to Hegedus, Williams and Raby 

about this stock was not only stale, but had proven to be wrong.  Indeed, Wells 

Fargo was “no longer in the deal” at this time.  Femenia called Musante as part of 

a scam he had come up with in an effort to protect Hegedus, Williams, and Raby. 

 21. Specifically, Femenia had provided inside information to Hegedus, 

Williams, and Raby that a client of Wells Fargo, MV Transportation, was putting 

in a bid for Providence (PRSC).  However, after they bought the stock, PRSC 

rejected the offer, and the stock began to drop.  As Femenia put it, PRSC was “a 

loser.”   

 22. As a result, Hegedus, Williams and Raby, who had purchased the 

stock on margin, were facing imminent margin calls.  Femenia further stated in his 

FBI interview that because of this, he “came up with a plan to keep the PRSC 

price up.  This plan was to have people buy up PRSC to put upward pressure on 

the price.” 

 23. It was only at this point, when the inside information had blown up, 

that Femenia called Musante about buying PRSC stock.  In short, Femenia’s goal 

in calling Musante was to try to protect Hegedus, Williams and Raby from margin 

calls by encouraging Musante (and others) to buy PRSC stock, to keep the price 
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from going down further (thereby triggering the margin calls).  Femenia, for 

obvious reasons, did not provide this information to Musante.  He did not tell 

Musante that his inside information had blown up, that Hegedus, Williams and 

Raby had lost money on PRSC trades, or that he was using Musante in an effort to 

prop up the share price so Hegedus, Williams and Raby would avoid margin calls.   

 24. Instead, Femenia told Musante he had “heard” that PRSC had 

rejected an acquisition bid from a Wells Fargo client.  He further told Musante, to 

entice him into buying the stock, that Femenia “believed” there would be other 

bids that would be accepted.  In fact, Femenia had no inside information that other 

bids were being made, or that they would be accepted, because Wells Fargo did 

not represent PRSC.     

 25. After Musante purchased PRSC stock, it continued to go down, and 

Musante told Femenia that he would not buy any more of it.  As a part of his 

scheme, Femenia offered to provide Musante with $7,500 to purchase more of the 

stock, saying that it would eventually go up, and that Musante would make back 

his losses.  As a result, Musante used this money to buy more PRSC stock.  But 

his losses continued.  PRSC announced shortly thereafter that it was not accepting 

any bids for the company. 

 26.    In short, Femenia was simply using Musante in his scheme to try to 

stabilize PRSC’s stock price.  Musante lost more than $12,000 on these trades.  He 

was never told, nor did he independently learn, that Femenia was given anything 

of value by Hegedus, Williams or Raby in return for the inside information about 
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the pending MV Transportation bid for PRSC.  Nor did Femenia tell the FBI 

during his debriefing that he received anything of value for providing the 

information about PRSC to Hegedus, Williams or Raby.   

 27.   In July 2012, several months after Musante had lost money on the 

PRSC information Femenia had provided, Femenia told Musante that he had 

inside information that one of Wells Fargo’s clients would be acquiring Shaw, and 

advised him to purchase options in Shaw’s stock.  Femenia apparently did this to 

“make up” for Musante’s loses on PRSC, and Musante did not give Femenia 

anything of value for this information.  Mr. Musante also did not know that 

Femenia had given this information to Hegedus, Williams or Raby, or that they 

had given Femenia anything of value in return for this information.     

 28.  In November 2012, after a dinner in New York, Musante asked 

Femenia if there were any other deals like Shaw coming up.  In response, Femenia 

told Musante that Seacube Container Leasing (ticker symbol BOX) was to be 

acquired at a particular price per share.  Musante did not give or promise anything 

of value to Femenia in return for this information.  He did not know that anyone 

else had given Femenia anything of value in return for this information.     

 29.  In short, Matthew Musante does not dispute that he traded on inside 

information in KSP options in March 2011, and on Shaw and Box stock during the 

period from July 6, 2012 until December 5, 2012.  Musante was not told, however, 

that Femenia had received anything of value in return for providing this 

information to him or to others.  
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 30. Counsel for Mr. Musante has conferred with counsel for the 

government regarding this matter.  The government opposes Mr. Musante’s 

motion to withdraw his plea pursuant to Rule 11(d)(2)(B) of the Federal Rules of 

Criminal Procedure. 

Legal Argument 

 Undersigned counsel is not aware of any Fourth Circuit case that directly 

addresses whether or not it is an element of the offense of insider trading that a 

“tippee” know that the insider received a financial or other tangible benefit in 

return for the information.  However, the Second Circuit has recently held, relying 

on prior decisions of the United States Supreme Court, that such knowledge is an 

essential element of the crime of insider trading.  United States v. Newman, 2014 

WL 6911278 (December 10, 2014).  Based upon Newman, at least one federal 

court has already allowed several defendants to withdraw pleas of guilty to insider 

trading.   

 On January 22, 2015, United States District Court Judge Andrew Carter, 

sitting in the Southern District of New York, vacated the guilty pleas to insider 

trading entered in 2013 by defendants Thomas Conradt, David Weishaus and 

Trent Martin, and the guilty plea to insider trading entered by defendant Daryl 

Payton in November 2014.  United States v. Thomas Conradt, et al., Case 1:12-cr-

00887-ALC, SDNY, January 22, 2015.  A copy of Judge Carter’s Order is 

attached as Exhibit A.   
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 Judge Carter first noted that “a district judge has an obligation up through 

the entry of judgment to vacate a previously-accepted guilty plea and enter a plea 

of not-guilty on behalf of a defendant if it becomes clear that there no longer is a 

sufficient factual basis for the plea.”  He then proceeded to review the record in 

the case, including the defendants’ allocutions, the representations made by 

counsel on the record, and the allegations in the indictment, in light of the Second 

Circuit’s opinion in United States v. Newman, 2014 WL 6911278 (December 10, 

2014).  Based upon this review, Judge Carter held that the Newman requirement 

that the tippee know that the insider received a meaningful benefit for the 

information provided required that the guilty pleas previously tendered be vacated, 

and that not guilty pleas be entered. 

 Newman, of course, was an effort by the Second Circuit, where the vast 

majority of criminal insider trading cases have been brought, to clarify the law 

with regard to tippee liability.  Because there is no statute defining the crime of 

insider trading, the courts (primarily in the Second Circuit) have had to grapple 

with the issue of when a tippee who has no independent fiduciary duty, and 

particularly one who provides no kickback or other payment to the insider in 

return for the information, can nonetheless be held criminally responsible for 

trading on the information he has received.   

 The opinion in Newman first noted that although the Second Circuit had 

been accused of being “somewhat Delphic” in its prior opinions regarding the 

requirements for establishing tippee liability, Slip op. at 13, the Supreme Court 
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had been “quite clear” in Dirks v. SEC, 463 U.S. 646 (1983).  “The Supreme Court 

in Dirks rejected the SEC’s theory that a recipient of confidential information (i.e. 

the “tippee”) must refrain from trading ‘whenever he receives inside information 

from an insider.’”  Slip op. at 11.  Rather, under Dirks, the insider must have 

breached his fiduciary duty, and the test for this “is whether the insider will benefit, 

directly or indirectly, from his disclosure.  Absent some personal gain, there has 

been no breach of duty . . . .”  Id. (emphasis added).  “Thus, without establishing 

that the tippee knows of the personal benefit received by the insider in exchange 

for the disclosure, the Government cannot meet its burden of showing that the 

tippee knew of a breach.”  Id. at 14. 

 The Newman court concluded: 

  Dirks clearly defines a breach of fiduciary duty as a breach 
  of the duty of confidentiality in exchange for a personal benefit. 
  See Dirks, 463 U.S. at 662.  Accordingly, we conclude that 
  a tippee’s knowledge of the insider’s breach necessarily requires 
  knowledge that the insider disclosed confidential information 
  in exchange for personal benefit.” 
 
Id. at 16-17 (emphasis added). 

 Although the Fourth Circuit has apparently not dealt with this issue, and 

although Newman is obviously not binding on this Court, the law in the Second 

Circuit, the “home” of most insider trading cases, is persuasive authority, 

particularly since it rests directly on the United States Supreme Court decision in 

Dirks.  It is therefore likely that when the Fourth Circuit does address this issue, it 

will also find that an essential element for tippee liability is that the tippee knew 
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that that the insider disclosed confidential information in exchange for a personal 

benefit.  

 But most importantly, counsel did not discuss this issue with Matthew 

Musante before Musante entered his plea.  Mr. Musante was not advised, before 

pleading guilty, that his lack of knowledge of any personal benefit obtained by 

John Femenia (the insider) in return for the disclosure of the information to him 

was a possible defense to the charges he faced.  Therefore, Mr. Musante’s guilty 

plea was not based on a full understanding of the possible defenses he had.  Indeed, 

undersigned counsel believes that he did not fully provide effective assistance of 

counsel at the time the plea agreement was reached or at the time the guilty plea 

was entered, because counsel did not advise Mr. Musante of all defenses that 

might be available to him before Musante entered his plea.   

Conclusion 

 In light of the current state of the law of insider trading liability for tippees, 

and the requirement set forth in Newman, relying on Dirks, that an essential 

element of the crime is that the tippee know that the insider has in fact received a 

tangible personal benefit in return for the disclosure of confidential information, it 

is fair and just to allow Matthew Musante to withdraw his plea of guilty pursuant 

to Rule 11(d)(2)(B) of the Federal Rules of Criminal Procedure, on the grounds 

that (a) he was not advised of a potential defense by his counsel prior to the entry 

of his plea, and (b) that there is not a sufficient factual basis to support the plea.  
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Counsel respectfully submits that each of these grounds, individually, constitutes a 

fair and just reason for allowing Matthew Musante to withdraw his plea of guilty.   

 This the 27th day of January, 2015. 
 
 
       
 
 
 
        /s/  David S. Rudolf         
      David S. Rudolf, NCBN #8587 
      RUDOLF WIDENHOUSE & FIALKO 
      225 East Worthington Avenue 
      Suite 200 
      Charlotte, NC 28203 
      Telephone: (704) 333-9945 
      Telefax: (704) 335-0224 
      Email: dsrudolf@rwf-law.com 
       
      ATTORNEY FOR DEFENDANT 
      MATTHEW J. MUSANTE 
  



 15 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was filed 
using the Court’s CM/ECF with electronic notice to the following this ____ day of 
January, 2015.  
 
 
Benjamin Bain-Creed 
U.S. Attorney’s Office 
227 West Trade Street 
Suite 1650 Carillon Building 
Charlotte, NC 28202 
Benjamin.bain-creed@usdoj.gov 
Attorney for USA 
 

Kurt W. Meyers 
U.S. Attorney’s Office 
227 West Trade Street 
Suite 1650 Carillon Building 
Charlotte, NC 28202 
Kurt.meyers@usdoj.gov 
Attorney for USA 
 

Eben T. Rawls, III 
Rawls, Scheer, Foster & Mingo, PLLC 
1011 East Morehead Street, Suite 300 
Charlotte, NC 28204 
erawls@rsfmlaw.com 
Attorney for Defendant Aaron M. Wens 

Mark A. Jones 
Bell, Davis & Pitt P.A. 
100 North Cherry Street, Suite 600 
Winston-Salem, NC 27101 
mjones@belldavispitt.com 
Attorney for Defendant John W. Femenia 
 

Edward Scott Morvillo 
Morvillo LLP 
One World Financial Center 
27th Floor 
New York, NY 10281 
smorvillo@morvillolaw.com 
Attorney for Defendant John W. Femenia 
 

Ellen Marie Murphy 
Morvillo LLP 
One World Financial Center 
27th Floor 
New York, NY 10281 
Emurphy @morvillolaw.com 
Attorney for Defendant John W. Femenia 

Joseph L. Ledford 
912 Cameron Brown Building 
301 South McDowell Street 
Charlotte, NC 28204 
josephlledford@yahoo.com 
Attorney for Defendant Roger A. Williams 
 

Robert Adams Blake, Jr. 
Wyatt & Blake, LLP 
435 East Morehead Street 
Charlotte, NC 28202 
rblake@wyattlaw.net 
Attorney for Defendant James A. Hayes 
 

James F. Wyatt, III 
Wayatt & Blake, LLP 
435 E. Morehead Street 
Charlotte, NC 28202 
jfw@wyattlaw.net 
Attorney for Defendant James A. Hayes 

 

 
      /s/David S. Rudolf                            

    David S. Rudolf, Esq. 
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