
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

 
 
TIMBERVEST, LLC, et al.,  
 
  Plaintiffs, 
 
 v. 
 
U.S. SECURITIES AND 

EXCHANGE COMMISSION, 
 
  Defendant. 
 

 
 
 
 
 
 No. 15-cv-2106-LMM 

 
 

OPPOSITION TO RELATED CASE DESIGNATION 
 

INTRODUCTION 

Plaintiffs designated their constitutional challenge to Securities and 

Exchange Commission (“SEC”) administrative proceedings as being related to 

Hill v. SEC, 15-cv-1801-LMM (N.D. Ga. May 19, 2015), in which the Court 

recently entered a preliminary injunction against the SEC. They also allege that it 

is related to Gray v. SEC, No. 15-cv-492 (N.D. Ga. Feb. 19, 2015), which was 

recently transferred sua sponte by another judge in this district to be considered 

together with Hill.1  Plaintiffs noted the supposed relationship between their 

                                                 
1 The transfer of the Gray case to this Court does not support the Timbervest 
Plaintiffs’ related-case designation because the transfer in Gray seems to have 
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case, on the one hand, and Hill and Gray on the other, by checking a box on their 

civil cover sheet allowing for the designation of cases as related if they “involve 

the same issue of fact or arise[] out of the same event or transaction included in 

an earlier numbered pending suit.”  But, as this Court recently recognized, 

challenges to the SEC’s administrative proceedings under Article II of the 

Constitution likely do not involve any issues of fact.  See Order at 1, Gray v. SEC, 

No. 15-cv-492 (N.D. Ga. June 12, 2015), ECF No. 40 (“Gray Order”).  Nor does this 

case arise out of the same event or transaction as Hill or Gray. 

Rather, the cases merely involve similar legal issues.  This is not a proper 

basis for designating cases as related, however.  As this Court’s Internal 

Operating Procedures establish, “a case is NOT related if it has the same LEGAL 

issue . . .”  Rule 905-2(a).  Thus, there is simply no support for the notion that just 

because a case involves the same agency and/or similar legal challenges that all 
                                                                                                                                                             
been made pursuant to a provision of this Court’s Internal Operating Procedures 
inapplicable to this case.  See N.D. Ga. Internal Operating Procedures, Rule 905-
2(e) (permitting the transfer of cases between judges, with the consent of each, in 
the interest of justice, and with the written approval of the Chief Judge) 
(referenced in Order, Certain Underwriters at Lloyd’s, London v. FDIC, No. 1:12-cv-
1740 (N.D. Ga. Sept. 11, 2012), ECF No. 50).  Of course, the Gray plaintiffs could 
not establish that they satisfy the rule applicable in this case, namely, that the 
cases “involve the same issue of fact or arise[ ] out of the same event or 
transaction included in an earlier numbered pending suit.”  N.D. Ga. Civil Cover 
Sheet; see also N.D. Ga. Internal Operating Procedures, Rule 905-2(a) (quoted in 
Frazier v. Williams Fund Private Equity Grp., No. 06-cv-100, 2006 WL 898178, at *2 
(N.D. Ga. Apr. 5, 2006)  
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such cases should go to the same judge.  Indeed, Plaintiffs’ effort to designate 

this case as related to Hill and Gray due to the similarity of the legal issues 

involved, and in contravention of the related case rule, would, if allowed to 

stand, stunt the development of the law and encourage judge shopping, which 

undercuts the public’s perception that the Courts are fair.  The appearance of 

judge shopping is accentuated in this case because Plaintiffs litigated their 

administrative proceeding all the way up through the Commission (where they 

are awaiting a decision) and filed this suit only after this Court issued the 

preliminary injunction in Hill.  This case should be returned to the Clerk’s Office 

for random assignment. 

BACKGROUND 

 On May 19, 2015, Charles Hill, Jr. filed a suit challenging the 

constitutionality of an SEC administrative proceeding that had been recently 

initiated against him. Compl., Hill v. SEC, No. 15-cv-1801-LMM (N.D. Ga.), ECF 

No. 1.  The SEC instituted the proceeding to determine whether Mr. Hill had 

engaged in insider trading related to NCR Corporation’s purchase of Radiant 

Systems, and when the complaint was filed, Mr. Hill had yet to have a hearing 

before an administrative law judge (“ALJ”) (who would issue an initial decision 

in Mr. Hill’s administrative proceeding).  See id.   Hill argued in his complaint—
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and motion for preliminary injunction relief—that the SEC’s administrative 

proceedings are unconstitutional because: ALJs are inferior officers of the United 

States who are not properly appointed under the Appointments Clause of the 

Constitution, juries are lacking, Congress impermissibly delegated legislative 

power to the SEC, and the President lacks adequate control over ALJs.  Id.  On 

June 8, 2015, this Court entered a preliminary injunction, concluding that the 

plaintiff was likely to succeed on his Appointments Clause challenge only.  

Order, Hill v. SEC, No. 15-cv-1801-LMM (N.D. Ga.), ECF No. 28.  

 On June 11, 2015, Judge Totenberg sua sponte transferred Gray v. SEC, No. 

15-cv-492 (N.D. Ga.) to this Court.  See Gray ECF. Nos. 37-38.  The plaintiff in 

Gray challenges the constitutionality of the SEC ALJs appointments as well as the 

propriety of the SEC removal framework.  Second Am. Compl., Gray, No. 15-cv-

492 (N.D. Ga. June 3, 2015), ECF No. 28.  But Gray arises from a different 

administrative proceeding than Hill, and involves different underlying conduct, 

with the SEC alleging that the Gray plaintiffs breached their fiduciary duty owed 

to several of their Georgia-based public pension clients.2   

                                                 
2 Order Instituting Administrative and Cease-and-Desist Proceedings at 2, In the 
Matter of Gray Financial Group, Inc., et al., Securities Act of 1933 Release No. 9789 
(SEC May 21, 2015), available at 
http://www.sec.gov/litigation/apdocuments/ap-3-16554.xml. 
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 Four days after this Court issued a preliminary injunction in Hill, and just 

one day after Judge Totenberg transferred Gray to this Court, the Timbervest 

Plaintiffs filed this suit and identified it as being related to Hill and Gray.  Compl. 

(Civil Cover Sheet), Timbervest v. SEC, No. 15-cv-2106 (N.D. Ga. June 12, 2015), 

ECF No. 1.  Plaintiffs in Timbervest are respondents in a different administrative 

proceeding than those involving the Hill and Gray plaintiffs, which centers on 

conduct completely unrelated to that at issue in those cases.  See id.  Unlike the 

Hill and Gray plaintiffs, who filed their suits prior to the hearings before the ALJ 

in their administrative proceedings, the Timbervest plaintiffs filed their suit not 

only after the ALJ had conducted a hearing and issued his initial decision, but 

also after they had briefed the merits of their appeal, and presented oral 

argument, to the Commission.3  In their administrative proceeding, as in their 

complaint and motion for preliminary injunction in this civil action, the 

Timbervest plaintiffs have argued that the SEC has not properly appointed its 

ALJs and that the President lacks adequate control over SEC ALJs.4   

 

                                                 
3 E.g. Order Scheduling Oral Argument, In the Matter of Timbervest, LLC, et al., 
Investment Advisers Act of 1940 Release No. 4076 (SEC May 1, 2015), available at 
http://www.sec.gov/litigation/apdocuments/ap-3-15519.xml (“Timbervest AP Docket”). 
4 E.g., Respondents’ Supplemental Brief on the Separation of Powers Issue (Feb. 
23, 2015), available at Timbervest AP Docket. 
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ARGUMENT 

In this District, the general rule is that Clerk’s Office randomly assigns 

cases to judges.  See, e.g., Orley Ashenfelter, Theodore Eisenberg, & Stewart J. 

Schwab, Politics and the Judiciary: The Influence of Judicial Background on Case 

Outcomes, 24 J. Legal Stud. 257, 267-69 (1995) (indicating that cases in the 

Northern District of Georgia are randomly assigned).   The “fundamental 

rationale” for this type of rule is to “ensure greater public confidence in the 

integrity of the judicial process,” because random assignment “guarantees fair 

and equal distribution of cases to all judges, avoids public perception or 

appearance of favoritism in assignments, and reduces opportunities for judge-

shopping.”  Tripp v. Executive Office of the President, 196 F.R.D. 201, 202 (D.D.C. 

2000) (three-judge panel of the D.D.C. Calendar Committee).  The random 

assignment of cases also fosters the development of the law by permitting 

multiple judges to address issues of public importance.  Cf. United States v. 

Mendoza, 464 U.S. 154, 160 (1984) (“A rule allowing nonmutual collateral estoppel 

against the government . . . would substantially thwart the development of 

important questions of law by freezing the first final decision rendered on a 

particular legal issue.”).   

Case 1:15-cv-02106-LMM   Document 9   Filed 06/16/15   Page 6 of 12



7 

Cases in this District may be designated as related when, among other 

circumstances, they “involve the same issue of fact or arise[ ] out of the same 

event or transaction included in an earlier numbered pending suit.”  N.D. Ga. 

Civil Cover Sheet; see also N.D. Ga. Internal Operating Procedures, Rule 905-2(a) 

(quoted in Frazier v. Williams Fund Private Equity Grp., No. 06-cv-100, 2006 WL 

898178, at *2 (N.D. Ga. Apr. 5, 2006)).  Under the express terms of this rule, “a 

case is NOT related if it has the same LEGAL issue.”  Rule 905-2(a) (emphases in 

original).  The district court for the District of Columbia has a nearly identical 

rule.  See D.D.C. LCvR 40.5(a)(3) (stating that cases are related when they 

“involve common issues of fact, or [ ] grow out of the same event or 

transaction”)..   Decisions interpreting the D.D.C. provision likewise demonstrate 

that legal similarity does not suffice to justify a related-case designation. E.g., 

Order, Atlantic Reg’l Med. Ctr. v. Leavitt, No. 08-cv-872 (D.D.C. Oct. 27, 2008), ECF 

No. 15 (rejecting argument that cases can be designated as related based on legal 

similarity and returning case to clerk for reassignment); Keepseagle v. Glickman, 

194 F.R.D. 1, 3 (D.D.C. 2000) (rejecting the related case designation because 

“[w]hile plaintiffs claim that they have been injured by the same policies of 

defendant and in the same manner as were the plaintiffs in [a different case], 

their allegations are factually distinct”); In re Tobacco/Governmental Health Care 
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Costs Litigation, 76 F. Supp. 2d 5, 9 n.5 (D.D.C. 1999) (“It is the factual, not the 

legal, similarities that . . . this Court’s Rules identify as controlling on the 

question of transfer or consolidation.  See [D.D.C.] LCvR 40.5(a)(3).”).  In 

contrast, for example, in Sataki v. Broadcasting Bd. of Governors, two cases were 

found related because they involved questions of fact related to the same alleged 

work-place harassment.  733 F. Supp. 2d 16, 19 (D.D.C. 2010). 

 This case is not related to Hill (or Gray). First, the cases do not “involve the 

same issue of fact.”5  Rather, as this Court has recognized, the recent challenges 

to the SEC’s administrative proceedings under Article II of the Constitution 

likely do not involve issues of fact:  “the Court finds that [the questions involved] 

are likely legal—not factual—issues.” See Gray Order at 1.  Second, the cases do 

not arise out of the same event or transaction.  To the contrary, the cases arise out 

of different administrative proceedings involving different respondents.  This 

case is no more related to Hill than any other administrative proceeding 

currently pending before a SEC ALJ or before the Commission.  Because “a case 

                                                 
5 Indeed, the legal issues at the center of these cases involve no relevant issues of 
fact.  Plaintiffs’ motions for emergency injunctive relief may present certain facts 
related to irreparable harm, to the extent the plaintiffs rely on things like alleged 
business losses and reputational damage, but these are not common issues as the 
factual circumstances of the plaintiffs vary.  
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is NOT related if it has the same LEGAL issue,” Rule 905-2(a), Plaintiffs’ related-

case designation was improper.   

Multiple cases challenging SEC administrative proceedings are also 

pending in the Southern District of New York.  That district has a rule similar to 

this District’s rule; it provides that  cases “shall not be deemed related merely 

because they involve common legal issues or the same parties,” S.D.N.Y. LCvR 

13(a)(2).   Notably, in that district, the cases have not been transferred to one 

judge, but have been randomly assigned.  See, e g., Spring Hill v. SEC, 15-CV-4542 

(S.D.N.Y. June 11, 2015) (assigned to Judge Ramos); Tilton v. SEC,  No. 15-cv-2472 

(S.D.N.Y. Apr. 1, 2015) (assigned to Judge Abrams); Duka v. SEC, No. 15-cv-357 

(S.D.N.Y. Jan. 16, 2015) (assigned to Judge Berman); Peixoto v. SEC, No. 14-cv-

8364 (S.D.N.Y. Oct. 20, 2014) (assigned to Judge Pauley); Stilwell v. SEC, No. 14-

cv-7931 (S.D.N.Y. Oct. 1, 2014) (assigned to Judge Forrest).  Moreover, the 

conclusion that legal similarity does not suffice under the standard applicable in 

this district is reinforced by decisions from the District of Columbia, which have 

reached the same conclusion while applying a nearly identical rule.  E.g., 

Keepseagle, 194 F.R.D. at  3. 

 Permitting Plaintiffs’ improper related-case designation to stand would 

have negative policy effects.  For one, it would impede the development of the 
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law.  If legal similarity sufficed to justify a related case designation, then one 

judge’s views on matters of significant public importance could take on outsize 

significance and crowd out the views of other jurists.  In addition, permitting the 

related-case designation to stand here, where it does not meet the legal standard, 

would create a strong appearance of judge shopping and undercut the 

perception of fairness created by random case assignment.  Indeed, the 

appearance of judge shopping is particularly strong in this case given that 

Plaintiffs have litigated their administrative case almost through its conclusion 

(oral argument was heard by the Commission on June 8, 2015), and filed this suit 

only after this Court issued an injunction in Hill, presumably hoping to obtain 

the same injunction from this Court 

CONCLUSION 

Because Plaintiffs have failed to satisfy the related-case designation 

standard, this case should be returned to the Clerk’s Office for random 

assignment.  

Dated:  June 16, 2015          Respectfully submitted 

 BENJAMIN C. MIZER 
Principal Deputy Assistant Attorney 

General 
 
JOHN A. HORN 
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Acting United States Attorney 
 
KATHLEEN R. HARTNETT 
Deputy Assistant Attorney General 
 
JENNIFER D. RICKETTS 
Director, Federal Programs Branch 
 
SUSAN K. RUDY 
Assistant Director, Federal Programs 

Branch 
 
/s/ Justin M. Sandberg                         
JUSTIN M. SANDBERG  
JEAN LIN 
ADAM GROGG 
STEVEN A. MYERS 
MATTHEW J. BERNS 
U.S. Department of Justice 
Civil Division, Federal Programs 

Branch 
20 Massachusetts Ave. NW  
Washington, DC 20530 
Phone: (202) 514-5838 
Fax: (202) 616-8202 
Email: justin.sandberg@usdoj.gov  
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CERTIFICATE OF COMPLIANCE 
I hereby certify, pursuant to Local Rule 7.1(D), that the foregoing has been 
prepared with one of the font and point selections approved by the Court in 
Local Rule 5.1(C). 

/s/ Justin M. Sandberg 
JUSTIN M. SANDBERG 

 
 

CERTIFICATE OF SERVICE 
I hereby certify that on June 16, 2015, I electronically filed a copy of the 
foregoing. Notice of this filing will be sent via email to all parties by operation of 
the Court’s electronic filing system. Parties may access this filing through the 
Court’s CM/ECF System. 

/s/ Justin M. Sandberg 
JUSTIN M. SANDBERG 
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